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NOTES OF THE Week 








“ Mobile Shops ” Not Shops 

The undoubted advantages of the 
observance of precedents as binding 
authority seem to lose a little every now 
and then, when a court, feeling itself 
obliged to follow precedents decides a 
case against its inclination, as in Stone 
v. Boreham (The Times, July 4). 

Briefly, it established the position 
that what is known as a mobile shop is 
not a shop within the meaning of the 
Shops Act, and that the spot on which 
it stops to serve a customer is not a 
“place” where retail trade is carried 
on. 

The Lord Chief Justice observed, in 
the course of his judgment, that no 
doubt it might be a good thing if it 
could be said that these vans came 
within the Act, because of unfair com- 
petition with shopkeepers who had to 
close on Sunday, but the courts were 
bound by authority. It might be 
a matter for Parliament to take into 
account. 


Slade, J., who agreed, said that had 
the matter been res integra he would 
have come to a different conclusion. 
He added that he would like to 
emphasize as the Lord Chief Justice had 
done on many occasions, the desirabil- 
ity of allowing within limits an appeal 
in a criminal cause or matter beyond 
the Divisional Court. 

The Lord Chief Justice said he would 
like to pay a tribute to the way the lay 
justices had dealt with the case. They 
had come to a right decision. 

It is to be hoped that the two import- 
ant questions, first, that of the position 
of “mobile shops,” and second, that 
of a further right of appeal, will be 
considered in the appropriate quarters 
and that they may be brought before 
Parliament. 


The Consequences of a Conviction 


How far a court passing sentence 
should take into account the conse- 
quences which, apart from its sentence, 
will follow from the conviction, may 
prove a difficult problem. It may be 
urged that a man who loses a substan- 
tial position and a good character 
simply as the result of the disgrace 
attaching to his offence has been pun- 
ished already so much that the court 





can afford to be merciful, while the 
man with little to lose and by no means 
without hope of further employment 
needs no particular consideration. To 
this it may be replied that the former 
has less excuse because of his better 
background and is therefore the more 
to be blamed. It is not at all surpris- 
ing that two courts may take a different 
view of a particular case, either view 
being perfectly reasonable. 


In R. v. Wilkins (The Times, July 1) 
the Court of Criminal Appeal reduced 
from 18 months to three months a sen- 
tence passed by quarter sessions upon 
a civil servant aged 50 who had been 
found guilty, with a recommendation 
to mercy, on charges of stealing money 
to a total of £28. In delivering the 
judgment of the Court, Devlin, J., said 
the Court thought the sentence too 
severe. The appellant had lost his job, 
forfeited his pension, and brought dis- 
grace upon himself and his family. The 
Court altered the sentence accordingly, 
and this meant that the appellant would 
be released on the following day. 


It is not difficult to guess what moved 
the court of trial to pass the heavier 
sentence, but the Court of Criminal 
Appeal laid more emphasis on the 
other punishment inseparable from the 
conviction. The Times headline “ Jus- 
tice Tempered With Mercy” is appro- 
priate. 


Depositions Not Signed by Justice 
The law requires and has for a very 
long time required, that the depositions 
in a case committed for trial shall be 
signed by the witnesses and by the 
examining justice. The practice of many 
courts has always been for the justice 
to sign, not each separate deposition, 
but a jurat certifying that the deposi- 
tions of the witnesses named were taken 
before him in the presence of the 
accused, and a separate jurat is made 
out in respect of each day’s hearing. 


By some oversight the depositions 
taken on one day in the case of R. v. 
Edgar and Others [1958] 2 All E.R. 
494, were not signed by the examining 
magistrate and the Court of Criminal 
Appeal was asked to quash the con- 
viction on the ground that the commit- 
tal for trial was bad. It appeared that 
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the magistrate had signed the deposi- 
tions taken on two days, and that these 
contained evidence sufficient to justify 
committal for trial on certain charges. 
At the trial the Commissioner struck 
out the counts founded on the unsigned 
depositions and proceeded with others 
upon which there was sufficient evi- 
dence in the signed depositions. 


The Court of Criminal Appeal re- 
fused to set aside the conviction, there 
being sufficient evidence in the signed 
depositions to justify committal in 
respect of the charges upon which the 
appellants had been convicted. 


As the Lord Chief Justice said, the 
objection to the indictment was highly 
technical but, as he also said, there was 
nothing wrong in that, for counsel are 
entitled to take every technical objec- 
tion which they can on behalf of their 
clients. The public are, however, apt 
to be impatient when a case is decided 
upon a technicality if it appears to them 
to be contrary to commonsense. In 
this instance no such reproach can be 
levelled at the law. 


It is not essential that the magistrate 
should sign the depositions in court or 
in the presence of the accused, and 
there is a practice in many courts of 
signing them when other documents 
connected with the committal are 
signed. Lord Goddard hinted that this 
might possibly be done at an even later 
stage. He said: “I am far from say- 
ing, however, that they [the depositions] 
might not be brought back to the mag- 
istrate to be signed, at any rate before 
the commission day of the Assizes ; but 
we need not go into that.” 


The Danger of the Stationary Vehicle 


The Road Safety Office Accident 
Bulletin issued by the chief constable of 
Essex for June, 1958, calls attention to 
the danger caused to other road users 
by vehicles which are left standing on 
the highway. This is something quite 
apart from any obstruction which such 
vehicles may cause. He gives figures to 
support his statement. During 1957 out 
of a total of 12,710 accidents reported 
in the Essex police district, 1,955 in- 
volved one moving and one stationary 
vehicle; 177 accidents happened to 
pedestrians who crossed the road 
masked by a stationary vehicle and 111 
accidents were caused to cyclists when 
an occupant of a stationary vehicle 
opened the door while a cyclist was 
passing. 

These figures support the argument 
for more parking space off the highway 


and for taking steps to see that motor- 
ists make use of such parking space 
even though it is not quite so con- 
venient for them to park there rather 
than on the highway. It is also im- 
portant, of course, that other road users 
should not ignore the potential danger 
of the parked vehicle. It is no conso- 
lation to the injured pedestrian or 
cyclist to say that the parked vehicle 
ought not to have been there if he 
realizes that by taking a little more 
care himself he could have avoided the 
accident. Whatever parking arrange- 
ments are made there are bound to be 
cars necessarily stationary on the high- 
way for purposes of loading and un- 
loading, and so on. The Bulletin we 
have referred to has a motto for motor- 
ists, ““ park off the highway if possible,” 
and one for pedestrians, “ think before 
crossing.” We would make the latter 
“Think, and look, before crossing.” 


Police Manpower—the Value of Cadets 


We are interested to read the views 
expressed by a chief constable on the 
value of police cadets not only as a 
source of recruits for the regular force 
but also as a means of relieving trained 
policemen of routine station duties and 
thus freeing them for more important 
duties outside. The particular duties 
which he suggested were suitable for 
the cadets are working the telephone 
switchboard at the station and dealing 
with people who called there on routine 
matters. We agree that there seems to 
be no reason why a cadet should not 
be able to carry out these duties once 
he has received some initial training. 


Another point which is urged in 
favour of what is proposed is that the 
cadets are a valuable source of recruits 
for the regular force. It seems to be 
easier, in most localities, to recruit 
cadets than to recruit policemen, and 
the general experience is that a large 
proportion of cadets do decide to join 
the regular force and that they make 
very good policemen. The chairman 
of the standing joint committee which 
was considering the proposal to appoint 
cadets to which we have referred said 
that in the Army he had found that 
boys caught and trained young became 
first-class soldiers, and the chief con- 
stable agreed that cadets more quickly 
become good policemen than do those 
who join without previous experience 
as cadets. 

There can be no doubt that the duties 
which the police have to perform are 
constantly increasing, and it is most 


important that everything possible 
should be done to make policemen, ali 
too few in numbers, available for the 
duties which only they can perform. 
They should, for instance, be relieved 
wherever possible, of clerical duties 
which can be carried out equally well 
by non-police staff. Whether such staff 
are equally difficult to recruit we do not 
know, but if cadets are available in 
sufficient numbers it may well be that 
an increase in the establishment of 
cadets is one answer to the problem. 


The Conveyance of Dangerous Sub- 
stances by Road 


Our Note of the Week at p. 395, 
ante, has brought us an_ interesting 
letter from a correspondent, to whom 
we are grateful, calling attention to the 
fact that the matter we discussed in 
that note caused concern to him and to 
others as long ago as 1932. He sent 
us an extract from the “ Urban District 
Councils Association Official Circular 
Volume XLIII, 1932,” showing that he 
then submitted a paper in which he 
urged the need for action to be taken 
to secure greater protection for the 
public from the dangers which might 
arise from the conveyance by road of 
various chemical substances of a poten- 
tially dangerous nature. At the meeting 
a motion was carried and it was 
resolved “that this Conference is of 
opinion that steps should be taken for 
the further protection of the public 
from injury arising through the convey- 
ance by road of dangerous substances, 
other than those already specified by 
existing Acts or Regulations, and there- 
fore refer to the Executive Council the 
question of taking such action (by 
representation to the Home Office or 
otherwise as deemed necessary) as may 
promote legislation for the regulation 
and control of the packing, loading and 
transport by road of such other danger- 
ous substances.” 


Our correspondent writes that he is 
not aware that the Home Office or any 
other department have been able to deal 
with the matter on the lines then in- 
dicated. Our suggestion did not go as 
far as the above resolution, but if some- 
thing such as we suggested could be 
achieved at least there would be a 
warning of possible danger which is not 
given at present and some good would 
result. 


Costly Problem Families 


An important article by Joyce Emer- 
son in the Sunday Times of July 6 
describes the work of family service 
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units in saving problem families. It is 
stated that it costs more than £8 a 
week to maintain a child in a London 
county council home. This is the kind 
of thing that inspires some people to 
say that these children in care cost more 
than a boy at a public school costs his 
parents, and that there must be some- 
thing wrong somewhere. What is often 
overlooked is that there are heavy ex- 
penses in connexion with buildings and 
staff, such as do not arise in most fam- 
ilies. Nevertheless a problem family 
with children in the care of the local 
authority can prove a great burden 
upon the public, and the article in the 
Sunday Times cites a case of one family 
of nine children which has been costing 
nearly £4,000 a year and already totals 
£20,000. 

What is the remedy for this state 
of affairs? Not necessarily by spend- 
ing less on each child in care, but 
rather by reducing their number. The 
family service units by their voluntary 
work, strive to improve bad homes 
and ineffective parents and turn the 
problem family into a normal self-sup- 
porting unit. Their efforts have met 
with considerable success, and this is 
certainly tackling the question at the 
right end. 

We have noticed that most of the 
reports of children’s committees that 
reach us show that local authorities 
take the same view and adopt the same 
methods, also with success. 


Colour Bar in Ballroom 


The Wolverhampton justices recently 
had before them a troublesome applica- 
tion for a music and dancing licence: 
troublesome because the occasion was 
taken to debate the ethics of racial 
discrimination in relation to public danc- 
ing. We commend their exemplary wis- 
dom in refusing to identify themselves 
judicially with one side or the other 
in what seems to have been a matter of 
acute local controversy: in refusing, if 
we may borrow a phrase from an 
entirely different judicial context, to 
descend into the dust of the arena. 


When application was made for a 
licence to permit public music and 
dancing at the Scala Ballroom, Wolver- 
hampton, there was opposition from a 
local Member of Parliament, a member 
of the borough council and representa- 
tives of the International Friendship 
League and the Free Church Federal 
Council. This opposition, apparently, 
Was not aimed directly against the grant 
of a licence, but obliquely to secure 
that any licence granted would be 


subject to a condition that it should not 
be a matter of managerial policy that 
“coloured” people would not be 
admitted to dances held in the ball- 
room. For the applicant it was said 
that the licence would not be accept- 
able if this condition were imposed. 


From the brief newspaper report that 
is before us, we gather that the justices 
allowed ample scope for the matter to 
be debated, commending to the notice 
of the management the “very intelli- 
gent things said in the witness box,” 
and then granted the licence that was 
applied for without imposing any con- 
dition on the subject. 


Ideally, a colour bar in ballroom or 
elsewhere is an obnoxious thing. But 
ballroom management is nowadays a 
tough business in which idealism can- 
not be allowed to displace a just appre- 
ciation of the stubborn facts of life. 
And the stubborn facts in mid-twentieth 
century England (as we deplore) include 
recognition of the popular ballroom as 
a place to be governed with a very firm 
hand. We feel sure that good magis- 
terial administration does not require 
that there shall be attached to a licence 
for public music and dancing any bind- 
ing condition which could have the 
effect of hampering the management in 
preserving order in_ the _ licensed 
premises. 


Chief Officers of Police 


Among many questions discussed by 
the Home Secretary in his address at 
the annual conference of the Associa- 
tion of Chief Officers of Police at East- 
bourne was that of the method of 
appointing chief officers, and whether 
it was desirable to appoint a man who 
had worked his way up in that one 
force. Mr. Butler said that of chief 
constables in post on January 1 last, 93 
were appointed as outsiders from other 
forces, nine from inside the force but 
with experience of another force. and 
21 with all their service in the force of 
which they eventually became chief 
officer. While not ruling out local 
appointments altogether, the Home Sec- 
retary said he sympathized with the 
view that the service as a whole, and 
the particular officers concerned, would 
benefit if senior officers sought posts as 
chief constables in outside forces. Thus 
every chief officer would gain experi- 
ence in senior ranks of more than one 
force. 


To every rule there are some excep- 
tions, but we think that as a general 
rule it is better that the highest posts in 
a police force should be filled by men 
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who have been outside that force for 
some part of their service, and prefer- 
ably during a recent part of that 
service. There may sometimes be 
difficulties about discipline when the 
chief officer has risen from the rank of 
constable alongside men who can no 
longer be allowed to remain on free 
and easy terms with him, and from 
whom he must in a sense be a little 
aloof. The position is easier when 
the new chief is not a recent comrade 
of the men he must now control. More- 
over, even with the public somewhat 
similar considerations may well apply. 


In other walks of life the principle 
of transfers before promotion to the 
higher ranks is observed. It gives a 
wider range of experience and, as we 
have said, the responsibility for and 
control of subordinates are likely to be 
exercised more smoothly. As an ex- 
ample, one does not usually find that 
the bank manager has served contin- 
uously in the branch of which he is 
manager. 


Local Authorities and the Press 


There has recently been criticism in 
Parliament about the attitude adopted 
by at least a few local authorities to the 
press and there was an attempt to deal 
with this matter in the Local Govern- 
ment Bill. This was one of the sub- 
jects considered at the recent annual 
conference of the Rural District 
Councils Association. Dame Evelyn 
Sharp, D.B.E., permanent secretary to 
the Ministry of Housing and Local 
Government, then said if local author- 
ities did not put the matter right them- 
selves there was a danger of legislation. 
This the Minister would regret. 


The Association of Municipal Cor- 
porations has therefore acted very 
wisely in seeking information from their 
constituent bodies as to the practice 
about admitting the press to their meet- 
ings so that the matter can be con- 
sidered in detail. At a press conference, 
Sir Harold Banwell said the arrange- 
ments in most areas were satisfactory 
but there were a few boroughs known 
to the association where there was a 
practice of having council meetings last- 
ing about four minutes and at which 
nothing was said. Surely this is not 
the proper way to conduct local govern- 
ment. We hope those few local author- 
ities—of all kinds—which seem to look 
upon representatives of the press as 
enemies and not as friends will im- 
prove their ways’not only for their own 
sake but for the good reputation of 
local government as a whole. 
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The Ministry of Housing and Local 
Government has drawn the attention of 
the local authorities associations to this 
matter generally and has pointed out 
how unsatisfactory the position is when 
a local authority excludes the press 
from all committee meetings and limits 
the business of council meetings to a 
more or less bare recording of 
decisions. It is clear that although 
amendment of the law on this subject 
would not be easy and might well 
result in too great rigidity legislation is 
very possible unless those authorities 
which abuse the present freedom 
change their procedure. They have now 
been warned. 


In Water Writ 

The decision announced by the Min- 
ister of Housing and Local Govern- 
ment that he will make an order under 
the Water Act, 1945, merging Bilston 
corporation’s water undertaking with 
that of Wolverhampton corporation, 
looks like the beginning of a final chap- 
ter in a history of periodical rivalry 
covering some 70 years at least. In 
1892, and perhaps earlier, conflict 
began between the local authorities of 
these adjoining towns, about drawing 
on the underground resources of the 
neighbourhood. Both towns lie at 
the north-western edge of the Black 
Country. Much of the Black Country 
is supplied by the South Staffordshire 
Waterworks Company, one of the larg- 
est undertakings remaining in company 
ownership, and on the other side of the 
Black Country there is Birmingham. 
While Birmingham has gone to Wales 
for water, the South Staffordshire Com- 
pany, Bilston, and Wolverhampton have 
drawn on local sources. When the 
Bilston Corporation Bill, 1942, was 
before a parliamentary committee, the 
evidence of geologists and consulting 
engineers showed how the demands 
upon all sources in the neighbourhood 
had risen, and it was said that works 
authorized by that Bill would be likely 
to draw underground water from 
Wolverhampton’s reserves, though the 
works were not actually situated in 
Wolverhampton “ water district.”” Hav- 
ing been advised in this sense, Wolver- 
hampton petitioned Parliament against 
the Bill. So far the story was quite 
normal. Bilston, however, took the 
unusual course of seeking an injunction 
to restrain Wolverhampton from pro- 
ceeding with the petition, on the ground 
that in 1892 there had been an agree- 
ment between the then local authorities 
of the two towns, which agreement was 
explicitly confirmed by a local Act 


obtained by the Bilston township com- 
missioners and local board of health— 
predecessors of the Bilston corpora- 
tion. By this parliamentary bargain 
Wolverhampton undertook not to op- 
pose any application by Bilston for 
fresh statutory powers to obtain a 
further supply of water, provided the 
supply was not within Wolverhamp- 
ton’s water district. 


The first question to be decided by 
the Chancery Division in 1942 was 
whether Bilston’s Bill (promoted at the 
end of 1941) was saved by the proviso, 
and Simonds, J., held that it was—i.e., 
the proposed supply would not be 
obtained within Wolverhampton’s water 
district, although part of it would, or 
might, be obtained (by underground 
abstraction) from beneath that district. 
It followed that Wolverhampton’s 
petition against the Bill was a breach 
of the agreement made 50 years earlier. 
Further he took the view, based upon 
decisions of several Lords Chancellors 
in the 19th century, that he had juris- 
diction to grant the injunction asked 
for. In spite of these decisions, how- 
ever, only one case could be found in 
which such an injunction had been 
granted, by Sir Lancelot Shadwell, and 
then it was dissolved by Lord Cotten- 
ham. This being so, Simonds, J., 
thought it right to hold that Wolver- 
hampton’s breach of its undertaking to 
Bilston, ratified by Parliament many 
years before, was a matter for Parlia- 
ment to consider and that the under- 
taking ought not to be enforced by the 
courts. The case is reported at (1942) 
106 J.P. 183, and we discussed the 
point of constitutional law at 106 J.P.N. 
256. When the Bill came before a com- 
mittee of the House of Commons, 
Bilston’s claim to draw water from the 
proposed new wells was rejected. In 
16 years of industrial expansion and 
housing development since that time. 
the position cannot have grown easier, 
and it is not on the whole surprising 
that the rivalry between the boroughs is 
now to be ended. Perhaps it was inev- 
itable for an end to be achieved by 
absorbing the smaller in the larger 
undertaking. As the Minister stated in 
announcing his decision, his duty is to 
regard national considerations. He 
states, amongst other things, that he 
had considered the formation of a joint 
board to manage the combined under- 
takings, as had been done earlier in 
Herefordshire, but had rejected this 
solution in favour of placing the whole 
in the hands of the town council of 
Wolverhampton, who are asked to co- 
opt Bilston representatives to their 


water committee. Time will show how 
this works. This industrial and com- 
pact area is very different from Here. 
fordshire, but, looking to the past 
history of the two boroughs in the field 
of water supply, we should have 
thought there was a better chance that 
the old rivalry would die away, and a 
spirit of co-operation would arise, if 
they became members of a joint board, 
rather than by putting co-opted mem- 
bers on a committee of the larger 
council. 


Local Hospitals Again 

We commented at p. 381, ante, on 
the hardship caused to elderly patients 
in some areas owing to being moved to 
distant hospitals. We see from The 
Yorkshire Post that a similar point has 
arisen at Wakefield where the hospital 
management committee pressed the 
regional hospital board to provide 
additional accommodation either by 
extending the present hospital, by 
acquiring and adapting a large house 
or by building an entirely new hospital. 
The board have, however, taken the 
view that expenditure in this way is not 
justified at the present time. 


Obviously the Minister of Health and 
the various regional hospital boards 
must work to priorities but it has been 
generally understood that the elderly 
sick will receive a fair share of the new 
provision which is contemplated in 
various parts of the country. The 
matter must depend largely on finance. 


If local authorities were able to pro- 
vide all the accommodation necessary 
for the elderly who do not need hospital 
treatment many hospital beds might be 
relieved. But local authorities have 
long waiting lists for their homes. Most 
of them have programmes involving 
one or two new homes a year and at 
this rate it is difficult to conceive that 
the waiting lists will ever be eliminated 
or even drastically reduced. It is all 
the more necessary, therefore, that 
everything possible should be done to 
improve and extend the local authority 
and voluntary services to help elderly 
people to remain in their own homes. 


The rather original suggestion was 
made at Wakefield that the building of 
a new hospital for the elderly sick might 
be made possible by appealing for 
voluntary money. It is understood, 
however, that the Ministry of Health 
indicated some time ago that in their 
view it would be quite improper for the 
Minister to associate himself with a 
public appeal for voluntary funds for 
hospital purposes. 
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SALE OF FOOD NOT OF NATURE, SUBSTANCE OR 
QUALITY DEMANDED 


By T. J. SOPHIAN 


It is an offence under the Food and Drugs Acts to sell 
articles of food which are not of the nature demanded. If 
the defendant happens to be an employer who has delegated 
the duty of serving customers to his employees, he may plead 
as a defence that he used all diligence to secure compliance 
with the provisions of the Act. 


Material Provisions of the Food and Drugs Act, 1955 

Thus the Food and Drugs Act, 1955, provides in s. 2 (i) 
that “if a person sells for human consumption to the 
prejudice of the purchaser any food or drug which is not of 
the nature or not of the substance or not of the quality of 
the food or drug demanded by the purchaser, he shall . . . 
be guilty of an offence. 


Certain statutory defences, however, are available under 
s. 3 of the Act of 1955. The material provisions of this 
section are as follows: 

“1. In any proceedings . . . for an offence consisting of 
the sale of food to which any substance has been added or in 
the preparation of which any substance has been used as an 
ingredient, or from which any constituent has been 
abstracted, or which has been subjected to any other process 
or treatment, other than food thereby rendered injurious to 
health, it shall be a defence . . . that the operation was not 
carried out fraudulently, and that the article was sold having 
attached thereto a notice of adequate size distinctly and 
legibly printed and conspicuously visible, stating explicitly the 
nature of the operation, or was sold in a wrapper or con- 
tainer displaying such a notice. 

3. In proceedings . . . in respects of any food or drug 
containing some extraneous matter, it shall be a defence to 
prove that the presence of that matter was an unavoidable 
consequence of the process of collection or preparation. 

4. In proceedings . . . in respect of diluted whisky, brandy, 
rum or gin, it shall be a defence that the spirit in question 
had been diluted with water only, and that its strength was 
still not lower than 35 degrees under proof... .” 


Throwing the Blame on a Third Person 
The statutory provisions with regard to throwing the blame 
on a third person are to be found in s. 113 of the 1955 Act. 


According to that section, “a person against whom pro- 
ceedings are brought—upon information duly laid by him 
and on giving to the prosecution not less than three clear days’ 
notice of his intention, shall be entitled to have any person 
to whose act or default he alleges that the contravention of 
the provisions in question was due brought before the court 
in the proceedings, and if after the contravention has been 
proved, the original defendant proves that contravention was 
due to the act or default of that other person, that other 
person may be convicted of the offence, and, if the original 
defendant further proves that he used all due diligence to 
secure that the provisions in question were complied with, 
he shall be acquitted of the offence.” 


A Prosecution as to Stilton Cheese 

These introductory words will be of assistance in the con- 
sideration of a recent prosecution under the above Act for 
selling, to the prejudice of the purchaser, food which was 


not of the nature, substance or quality, demanded by the 
purchaser. 


A customer entered a shop and asked for a piece of Stilton 
cheese. 


The manager who was serving was alleged to have held up 


- a piece of cheese and to have said that he had just cut it 


for another customer who, however, did not want it. The 
customer bought the cheese, but later she found that it did 
not taste like Stilton, and that it had a silver foil wrapping 
attached to it. 


She went back to the shop with the cheese, but she was 
assured by the manager that it was “Stilton.” A piece of 
cheese labelled “ Stilton ” was still on the counter, and it had 
silver foil on it. 


The manager pointed to the box on which the cheese was 
standing, stating that it was the container in which it had 
been delivered. This box, however, did not have any 
descriptive markings on it. : 


The customer made a complaint to the corporation’s public 
health department. Two inspectors later visited the shop and 
asked for a pound of Stilton cheese. The manager replied 
that he hadn’t any, but he offered some cheese from the 
counter. This counter had on it two pieces of cheese to each 
of which was attached a notice “ This is real Stilton cheese, 
the incomparable blue cheese from Melton Mowbray, the 
Dove Valley and the Vale of Belvoir.” 


The manager, on his attention being drawn to these pieces, 
stated it was all he had left. 


One of the inspectors bought the cheese, and then told 
the manager he was a sampling officer, whereupon the man- 
ager replied that he had bought the cheese about a fortnight 
previously, the invoice being sent to the head office. 


Expert evidence was given at the hearing to the effect that 
the cheese was not Stilton. It was pointed out that Stilton 
cheese matured by a natural drying out process, and that it 
was never wrapped in foil, since such a covering would be 
harmful. Furthermore, the cheese which had been sold had 
the sharp salty flavour and odour of a quicker maturing type 
of cheese and was entirely unlike the mature flavour of a 
Blue Stilton. All Stiltons moreover, had a natural coat. 
When the cheese was taken out of the binder or cloth two 
or three days after leaving the hoop, it was rubbed up with 
a knife, and throughout its period of maturity (10 to 12 
weeks), a natural coat or crust was formed, which was unlike 
that of any other cheese. 


It is of interest to observe that the proceedings in this case 
were brought against the company who owned the shop, and 
not against the manager, and that the company did not seek 
to avail themselves of the defence provided by s. 113 of the 
Act of 1955 (set out above). The defendant company pleaded 
guilty in this case. 


Application of the Principle of the Stilton Cheese Case to 
Wines and Spirits 
It may be of interest to consider the question of the 
application of the principle of this decision to sales of wines 
in particular, such as champagne and sherry. 
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The public and certainly the wine trade are fully cognizant 
of the fact that champagne is the product of the particular 
district of Champagne in France, and that sherry is the pro- 
duct of a particular district Jerez, in Spain. 


The practice has been growing up of selling wines made 
elsewhere in other countries, and describing them as “ cham- 
pagne” or “sherry” with the addition of the name of the 
particular country where they have been produced. 

With regard to whisky and spirits, there have been in the 
past a crop of cases in which the spirit has been diluted and 
notice of the dilution has been given. In these cases ques- 
tions have arisen as to the sufficiency of the notice as to the 
dilution. 

The questions for determination in such cases have been 
as to the substance of the information to be given to the pur- 
chaser by the notice and as to the sufficiency or otherwise of 
the steps taken to convey this information to an average 
purchaser. 

In some cases the notice and the information have been 
held to have been sufficient, in other cases, not. In the same 
way it may be argued that no offence is committed under 
the Food and Drugs Act if, for instance, champagne made 


LAKE 


Much has been said in preceding articles on the law relating 
to rivers and flowing water, but little or nothing about the 
judicial nature of static, standing, or stagnant water in the 
shape of lakes, ponds and pools. 


To begin with, what is meant by a lake? An average 
dictionary definition gives “an extensive body of water sur- 
rounded by land.” Ponds and pools are merely smaller 
variants of lakes. Apparently neither the courts nor statute 
law have found it necessary to set limits to the word “ lake,” 
although Angell on Watercourses pointed out that a lake did 
not lose its distinctive character by reason of its having a 
river for an outlet, which caused a current for a certain 
distance towards the outlet. In Mackenzie v. Banks (1878) 
3 A.C. 1324, H.L., it was held that two lakes connected by 
a narrow and shallow channel, but divided by a causeway of 
loose stones, were separate and distinct lakes, owing to the 
difference of name, the configuration of the ground, and the 
existence of the causeway. 

As a general principle there appears to be no major distinc- 
tion between the law applying to non-tidal rivers and that 
pertaining to inland non-tidal lakes, at any rate so far as 
ownership of the soil and bed, navigation, and fisheries are 
concerned. But the doctrine of accretion has no application 
in respect of non-flowing water such as lakes or ponds: 
Trafford v. Thrower (1929) The Times, May 31. The leading 
cases On lakes are Marshall v. Ulleswater Steam Navigation 
Co. (1863) 27 J.P. 516; Bristow v. Cormican (1878) 3 A.C. 
641, H.L.; and Johnston v. O'Neill [1911] A.C. 552. 


In. Marshall vy. Ulleswater, concerning the Lake District, 
the plaintiff was held to be the owner of the soil of the lake 
by reason of a grant to him of a several and exclusive right 
of fishing in the lake, but the court was in some doubt 
whether the soil of lakes, like that of fresh-water rivers, 
belonged prima facie to the riparian owners, or whether it 
vested in the Crown by virtue of the royal prerogative. But 
the House of Lords in Bristow v. Cormican decided that the 
Crown had no de jure right to the soil or fisheries of large 


say in Spain is labelled “Spanish Champagne,” or sherry 


made in South Africa is labelled “South African Sherry,” 
and if due steps are taken to bring these facts to the notice 
of the purchaser. 


But nothing, it is submitted, can alter the intrinsic quality 
of champagne or sherry ; no wine can be champagne unless it 
has been produced in the Champagne district of France, and 
no wine can be sherry unless it has been produced at Jerez 
in Spain. 

Therefore, it would seem, as far as the Food and Drugs 
Act is concerned, and these observations are limited to the 
provisions under that Act and that Act alone, and not under 
any other Act such as the Merchandise Marks Act—that if 
a seller is to steer clear of any risk of it being said of him 
that he has sold a wine “not of the nature, substance or 
quality demanded by the purchaser,” a mere label stating the 
country of origin such as “ Spanish Champagne ” or “ South 
African Sherry ” would not be enough. 


The purchaser must have the fact clearly brought to his 
notice, that the wine is not champagne or sherry as the 
case might be, and that it does not have the flavour, bouquet 
or other essential qualities of the real product. 


LAW 


inland non-tidal lakes such as Lough Neagh in Ireland, 
although still leaving in doubt the point whether the soil and 
bed of large navigable lakes belonged presumably to the 
adjacent owners ad medium filum aquae, which is the position 
as regards non-tidal rivers. (In an earlier Irish case—Bloom- 
field v. Johnson (1868) Ir. 8 C.L. 89—it had been held that 
a grant from James I, the owner of the lake, of land adjacent 
to the lake, did not pass the soil of the lake ad medium 
filum). 

A later decision by the House of Lords in Johnston v. 
O’Neill finally resolved all doubts by stating that the Crown 
was not of common right entitled to the soil or waters of 
Lough Erne, an inland non-tidal lake, and that this principle 
applied irrespective of the size of the lake. As the Crown’s 
interest in the beds of lakes is now ruled out (except in cases 
where the Crown owns land), it appears that the soil and bed 
of lakes belong to the owners of the adjacent banks ad 
medium filum. 


Johnson v. O’Neill also decided that the public have no 
right to fish in lakes and ponds and, again, presumably the 
exclusive right to fish in such waters belongs to the riparian 
owners to the middle line. It makes no difference whether the 
lake is navigable or not. Some of the Broads, e.g., Wroxham 
and Hickling Broads, have been held to be non-tidal and 
therefore not open to the public for fishing: Blower v. Ellis 
(1886) 50 J.P. 326; Mickelthwait v. Vincent (1892) 67 LT. 
225. 

No right exists at common law for the public to navigate 
on large lakes, although rights of navigation may arise from 
dedication or immemorial user, or by statute (see Marshall v. 
Ulleswater). Nor is there any authority for saying that a lake 
on private grounds, touched at one point only by a public 
road, is subject to a right which makes it a highway by 
persons launching boats from the highway and boating on it 
for pleasure: Bourke v. Davis (1889) 62 L.T. 34. 


Where two persons are joint owners of a lake, with a 
common right of sailing, fishing, floating timber, etc., such 
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right is held not to be indivisable, and either of the persons 
may convey the whole or any part of his right, even where 
it is merely appurtenant to the land, provided that the con- 
veyance does not deprive the co-owner of the full enjoyment 
of his moiety. A co-owner may maintain an action for the 
regulation of his moiety as he could if there had been no 
alienation: Menzies v. Macdonald (1856) 2 Macq. 463. 

The provisions of the Rivers (Prevention of Pollution) Act, 
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1951, are expressly excluded from being applied to lakes and 
ponds which do not discharge to a stream (vide s. 11 (1) of 
that Act), but various statutes contain sections making it an 
offence to pollute ponds, e.g., s. 50 of the Lighting and 
Watching Act, 1833; s. 20 of the Cemeteries Clauses Act, 
1847; s. 68 of the Public Health Act, 1875; see also ss. 30, 
259 of the Public Health Act, 1936. 

ASW. 


THE COMPULSORY PURCHASE LEVY 


By ELLIOT FITZGIBBON, O.B.E., M.A., M.T.P.I. 


The element of confiscation in the existing basis of so- 
called ““ compensation’ for compulsory purchase of land is 
probably incomprehensible to anyone who has not been 
closely concerned professionally with the evolution of plan- 
ning control over the past 15 years; and may indeed be a 
mystery to many of those who have. It is, however, import- 
ant that everybody professionally, or in any other way, inter- 
ested in or concerned with the subject should understand that 
it is largely accidental, with little if any relation to any 
political policy. It is only one, and not necessarily the worst 
one, of several ingredients of the confusion created in the 
field of planning control by the Report of the Uthwatt Com- 
mittee on Compensation and Betterment, which was published 
in 1942 and duly implemented in the Town and Country 
Planning Act, 1947. 


The Committee issued an interim report in July, 1941, 
after six months of consideration, and when, as seems prob- 
able, the general nature of their final recommendations had 
been arrived at, urging the Coalition Government to give 
notice of intention to enact that thenceforward the “ com- 
pensation ” payable for the public acquisition or control of 
land should not exceed sums based on standard values operat- 
ing on March 31, 1939. 


This recommendation was adopted by the Coalition Gov- 
ernment and became known as “the 1939 ceiling.” The 
obvious purpose was to prevent profiteering in land values, 
otherwise certain to be inflated by post-war speculation in 
development and re-development following upon the war-time 
suspension of all normal development, and greatly stimulated 
by air-raid destruction. The imposition of any ceiling for 
compulsory purchase valuation could not fail, however, to 
affect nearly all urban and suburban land values, for no 
one could foretell what land might be selected for compulsory 
acquisition ; and unless all such values should remain static 
at 1939 values, of their own accord, so to speak, chaos in 
the field of post-war valuation was rendered inevitable, and, 
as ought to have been foreseen, could not fail to give rise 
to injustices and hardships, with consequential discontents 
and agitations, not to mention an unnatural distortion of 
land values in general, with all the undesirable consequences 
for planning and development to which such distortions must 
give rise. 

But, more serious than all this, the ceiling left altogether 
out of account the possibility (or, as we now can see, the 
certainty) of a post-war inflationary fall in the purchasing 
power of money, and consequential increase in the money 
values of land and other property, so that a pre-war ceiling 
Was pretty sure to collapse sooner or later. 

_ This inevitable collapse was hastened beyond all expecta- 
ions, or fears, by the Town and Country Planning Act, 1944, 
which, among other provisions, empowered local authorities 


to define areas of war damage or obsolete development 
(“ blitz”’ and “ blight” respectively, as commonly referred 
to at that date) and of areas for re-development (“ over- 
spill”) within which all the land with the buildings thereon, 
whether war damaged or otherwise defective or not, were 
declared liable to compulsory purchase from the date of the 
enabling order, and were to remain so indefinitely. 


This is not the occasion to attempt an analysis of the far- 
reaching effects which such a measure as this, coupled with 
a pre-war value ceiling, was bound to have. The local 
authorities which could justify the making of such orders 
were not slow to take advantage of it, and enormous areas 
of 1,500-2,000 and more acres in the very hearts of the most 
densely developed cities were soon defined and, needless to 
say, encountered tremendous opposition at the public inquiries 
which the Minister was required to hold, notwithstanding that 
inflation had not yet begun to affect land values. But even 
if there had been no inflation to drive up the money value 
it is safe to assume that subsidized expropriation at an 
arbitrarily limited level of “ compensation,” unrelated to 
market values, on such a scale as this, would by itself raise 
the market values of much if not all of the lands not caught 
in the defined areas. 


It was not, however, left to itself. Inflation was already 
well under way by the time that the Town and Country 
Planning Act, 1947, designed to give effect to the recom- 
mendations of the Uthwatt Committee, was passed. This 
Act took over, under the new name of “ Areas of Compre- 
hensive Development,” the provisions of the 1944 Act for 
compulsory purchase of defined areas of “blitz” and 
“ blight.” But by this time land values had risen so much 
under the influence of inflation and other causes that the 
1939 ceiling collapsed. 


Fiat justitia, ruat coelum. The new government erected a 
new ceiling at the new level reached by land values for 
their existing uses on January 7, 1947; but since, under the 
new Act, all development rights and values were being 
expropriated by the State, at a total cost of £300 million 
to be paid for in five years, there was no longer any ground 
for a charge of injustice with respect to the “ compensation ” 
to be paid for compulsorily purchased lands. Values had 
not been affected by the proposals on the introduction of 
the Bill on January 7, 1947. 


This was all very well on paper, and in theory. But infla- 
tion and the other causes which had forced up land values 
did not come to a halt on the passing of the Act later in 
1947. On the contrary, they continued, and grew apace, until 
in some places the market values reached levels three or 
four times the ceiling values. In theory there was no injustice 
or hardship in this, for the values, whatever they might be 
in a free market, and whether the lands to which they 
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attached were the subjects of compulsory purchase or not, 
were the values for development or redevelopment, and were 
now owned by the State, albeit not to be paid for until 1953. 

When, however, that date in due course arrived, and 
the £300 million bill became due, there was no money in the 
national chest to meet it. Inflation had wrought havoc in the 
national finances, which had been leaping from crisis to 
crisis for six years, and the whole scheme for expropriation 
of development values had to be summarily abandoned, 
subject only to payment of the admitted claims on the £300 
million compensation fund, in those cases only where plan- 
ning permission for new development was, or in future should 
be, refused. 

Once again, this was all very well on paper, and in theory. 
But the 1947 ceiling has remained in situ, since the admitted 
claims on the £300 million fund had been calculated on the 
basis of 1947 values, and all compulsory purchases could also, 
under the relevant statutes, only be paid for at those values, 
no matter how different the market value might be in any 
particular place, or at any date—even in the year 2000 A.D. 
—and no matter how often the lands being compulsorily 
acquired might have changed hands at ever increased values 
in the meantime. 
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For inflation, and the other factors at work to raise the 
market values, were and are still in operation, so that the 
disparity between 1947 values and present market values is 
once again immense. And this is not only an inducement to 
local and other authorities to make compulsory purchase 
orders in cases where they might not otherwise make them, 
but it is also a very large factor provoking owners to resist, 
and in creating a great crop of grievances. 

The disparity between values for compulsory purchase and 
market values is thus seen to have arisen largely if not wholly 
by accident, and not as a deliberately planned application of 
politically inspired confiscation policy. At the worst it is 
only a piece of floating wreckage from the foundered scheme 
for nationalization or expropriation of development values— 
and it is by no means the only piece; but that is another 
story. It is, however, remarkable that this particular iniquity 
should have been allowed to survive so long, whether as the 
result of accident or by design, when it is remembered that 
up to the year 1919 the compensation for compulsory pur. 
chase was statutorily required to exceed the market value 
by 10 per cent. so as to provide some solatium for the ele- 
ment of compuision. 


FOOTPATHS SURVEY 
DISPUTED PATHS AT QUARTER SESSIONS 


(Concluded from p. 450, ante.) 


IV. MISCELLANEOUS POINTS 


Hearsay Evidence 

24. Hearsay evidence is admissible to prove by reputation 
matters of public interest, e.g., that a particular track is a 
public highway (Crease v. Barrett (1835) 1 C.M. & R.). This 
rule has its most usual application with regard to the admis- 
sibility of old maps, etc. (see para. 8, supra). 


Towpaths 

25. There is no common law right of towing along the 
banks of a navigable river but such a right may arise by 
custom, prescription or statute (Ball v. Herbert 3 Term Rep. 
253). Where a towpath exists at the side of a navigable 
river or canal it is not ipso facto a highway for all purposes. 
It may only be lawfully used by a person who is towing a 
boat on the navigation. But by public user, greater rights 
may be acquired. It would be difficult to rebut the prescrip- 
tion arising from use if the towpath formed the most con- 
venient access from a public highway to a public ferry or 
bridge. 

Railway Crossings, etc. 

26. The rules governing the dedication of public paths by 
bodies of statutory creation were considered by the House of 
Lords in British Transport Commission v. Westmorland and 
Worcestershire County Councils [1957] 2 All E.R. 353. A 
statutory corporation may dedicate if such dedication is not 
incompatible with its statutory objects. This is a question 
of fact, to be determined having regard to what could reason- 
ably be foreseen and guarded against. 


Hunting 

27. Evidence that bridleways have been used whilst hunt- 
ing will not normally be of any value. “I only mention— 
in order to put out of consideration—evidence of people 
using the way when hunting. The defendants did not in any 
way put this forward as evidence of a public way, and it 
would, of course, be ridiculous to do so,” Eady, J., in 


Leckhampton Quarries v. Ballinger & Cheltenham R.DC. 
(1904) 68 J.P. 465. 


Classification of Public Paths 

28. The footpaths survey map shows paths in three cate- 
gories (a) footpaths, (b) bridleways, and (c) roads used as 
public paths. These terms are defined in s. 27 (6) of the 
National Parks & Access to the Countryside Act, 1949. The 
last category covers tracks having the character and appear- 
ance of roads, whose main use is nevertheless by persons on 
foot or horseback, e.g., green roads or old unmetalled lanes. 
For practical purposes bridleways and roads used as public 
paths are identical. This is because in either case the 
definitive map is only conclusive evidence of a right of way 
on foot or horseback: the map does not decide whether the 
public may have greater rights—see s. 32 (4). In the light 
of this subsection it is a little difficult to understand why 
“roads used as public paths” were made a separate cate- 
gory in the earlier section (s. 27). The legal consequences 
are the same as if a bridlepath had been shown. 


Inclosure Awards 

29. It is very often necessary in disputes about footpaths 
to refer to Inclosure Awards and maps. These do not often 
come the way of the ordinary practitioner and a brief word 
about them may not be out of place. 

The object of inclosure was to bring land into production. 
Allotments in land were substituted for the rights of common 
and other rights which existed in and over commons. The 
award itself is usually divided into three main parts, (a) allot- 
ments to the lord of the manor in compensation for the loss 
of his manorial rights; (5) allotments to existing proprietors 
for the loss of commonable rights ; (c) allotments to the poor 
for the loss of commonable rights. As the public had 4 
general right to pass over the commons, it was necessary to 
give the Commissioners power to set out roads and paths in 
substitution for the general rights of access. It is with these 
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provisions in an Award that a footpath dispute is likely to 
be concerned. 

30. Before 1845 inclosure was almost entirely carried out 
under Private Acts, and it is necessary to look both at the 
Act and the award made under it to see what provisions are 
made as to highways. Many Acts incorporated the provisions 
‘of the Inclosure (Consolidation) Act, 1801, the highway pro- 
visions of which will be found in ss. 8, 9 and 10. Public 
footpaths and bridleways were very commonly awarded under 
s. 10 of this Act or under similar provisions. It is necessary 
under the section for certain formalities to be observed before 
a new highway is created. Should there be proof of the 
observance of those formalities, then the footpath so resulting 
would be a statutory creation. Even if there is no proof 
(and usually there will be none) it would seem that due 
observance may be presumed if the path is physically in 
existence today, i.e., has been laid out as required by the 
award, and there is evidence of use, i.e., of acceptance by 
the public. The maxim omnia praesumuntur rite esse acta 
applies. See Leigh UDC. v. King [1901] 1 K.B. 7476; 
Williams v. Eyton (1859) 23 J.P. 243. 

31: Sometimes, however, an awarded path cannot be found 
on the ground. In these circumstances, acceptance by the 
public cannot be presumed, and the mere fact of the award 
without evidence of laying out and use, i.e., acceptance by 
the public, would not of itself suffice to prove that a public 
right of way existed (R. v. East Hagbourne (1859) 28 LJ. 
(M.C.) 71; Cubitt v. Lady Caroline Maxse (1873) 8 C.P., 
715. 

In looking at Inclosure Awards it is useful to remember 
that the award did not affect what are called “old allot- 
ments.” The Commissioners were only dealing with the un- 
inclosed lands in the parish. 

Common law dedication 

32. The surveying authority may rely upon a dedication 
at common law as an alternative to a claim based upon the 
Rights of Way Act, 1932. In one case they must so rely. 
This arises where a path is claimed over Crown Lands in the 
ownership of the Crown. Although the Crown are bound by 
the survey provisions in part IV of the Act of 1949—see 
s. 101—they are not mentioned in the Act of 1932. They 
are presumably therefore not bound by its provisions. 

The first principal difference between a claim made under 
the Act of 1932 and at common law is the period of use. 
At common law there must be use sufficient to give rise to 
a presumption of dedication. It need not necessarily be more 
than 20 years—indeed it may be less—but in practice the 
longer the period of use the better it will be for the surveying 
authority. 

The second principal difference is this. Besides the 
“defences” of interruption of user, licence, etc., previously 
considered, the claim that a path is a highway can be 
defeated at common law by proof that there has been during 
the period of use no owner capable of dedicating. This is 
not so in the case of a claim made under the Act of 1932 
(see s. 58, National Parks & Access to the Countryside Act, 
1949 repealing s. 1 (2) of the Act of 1932). It has, of course, 
never been necessary at common law to rely upon dedication 
at a particular point of time by a specific owner: R. v. Petrie 
(1853) 19 J.P. 483. But the possibility that the land has been 
under lease, or in settlement, with no owner capable of 
dedicating, is a considerable additional hazard which the 
surveying authority must face at common law. 

Even at common law, it was not an absolute bar that land 
had been in strict settlement, for the court might sometimes 
infer a dedication to the public by the tenant for life and 
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the remainderman (Farquharson v. Newbury R.DC. [1909] 
1 Ch. 12). Similarly, long and notorious use of land under 
lease might raise a presumption as against the owner, that he 
must have been aware of the use (Davies v. Stephens (1836) 
7C. & P. 570). 

The third principal—and vital—difference is that at 
common law the evidence produced by the party setting up 
the way must, taken as a whole, be such as to give rise to 
an inference that the owner must have intended to dedicate 
the way to the public (Folkestone Corpn. v. Brockman [1914] 
A.C. 338; Webb v. Baldwin (1911) 75 J.P. 564). Under the 
Act of 1932, proof of public use for the twenty-year period 
shifts the burden of proof to the party contesting the claim. 

At common law, there are a number of cases to the effect 
that if the facts are consistent either with a dedication or 
with none, no dedication will be presumed. See, e.g., Piggott 
v. Goldstraw (1901) 65 J.P. 261. These cases are not applic- 
able where the claim is made under the Act of 1932. 


If the surveying authority prove 20 years public use 
within the terms of the Act of 1932 their claim can only 
be defeated by proof that there was no intention to dedicate. 


Costs of applications 

33. The Public Rights of Way (Application to Quarter 
Sessions) Regulations, 1952 apply the provisions of s. 5 of 
the Quarter Sessions Act, 1849. 

This section gives the court a discretion to order the pay- 
ment of costs by the unsuccessful party. But costs do not 
follow the event automatically and must be awarded specially. 

J.K.B. 


*See Simpson v. A.-G. [1904] A.C. 493; A.-G. v. Antrobus 
[1905] 2 Ch. 199; Behrens v. Richards [1905] 2 Ch. 619; Fenwick 
v. Huntingdon R.D.C. (1928) 92 J.P. 41; and A.-G. v. Mallock 


Life with 
2 SMILE tor 


Disabled Women 
and Girls .. . 


1s0 women and girls, unemployable in the 
usual industrial channels, find at John Groom's 
Crippleage a new and lasting happiness. 
Training, employment, comradeship, and a 
Christian Home all help to overcome disability. 
Independence is just as much valued by the 
handicapped as by able-bodied folk, and it is 
the whole purpose of this great Christian 
enterprise to encourage this attitude and 
facilitate its achievement. 








In John Groom’s modern workreoms the women and 
girls make artificial flowers. Wages are paid at Trade 
Board rates from which they contribute towards their 
keep, but to meet the balance of cost the work 


Gin Ceiplenge 


Johan a... s Me not State-aided. It is yy in accordance with the 
National Assistance Act, 1948 
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LOANS BUREAUX 


The Financial Circular of the Institute of Municipal 
Treasurers and Accountants for July, 1911, records the 
minutes of the twenty-sixth annual meeting of the Institute 
held at Birmingham. Gratitude was expressed to the lord 
mayor for the reception held in the Council House, where 
there was provided “an excellent musical programme in 
the reception room and songs, humorous sketches and char- 
acter studies in the council chamber.” Although entertain- 
ment is still provided in council chambers it is spread 
somewhat thin between the serious business and very often 
is somewhat of an involuntary kind, not really conceived as 
a deliberate work of art. All in all we are unlikely to see 
again in similar circumstances and places such a concentrated 
frolic as the financial stalwarts of 1911 enjoyed. 

But a further glance at the minutes of their meeting 
quickly dispels the thought that in its business problems the 
1911 world of local government finance was very different 
from that of 1958. Three items strike the eye. The first two 
relate respectively to the standardization of accounts and a 
professional accountants’ bill: both matters have reached 
some sort of finality only in the quite recent past and, 
incidentally, it would be fair to say that the conclusion of the 
first-named task was received with much greater general 
satisfaction by financial officers than the changes effected in 
the profession. The third matter relates to what in those days 
was called a municipal loans exchange: it is recorded that 
during the year loans raised amounted to £225,000. This 
system has not by any means reached finality but remains 
of great topical interest. It has grown considerably in the 
post-war period and at the present time many millions of 
pounds are passing annually through the loans bureaux cur- 
rently operating. 

Local authorities have always been obliged to incur capital 
expenditure and with the enlargement of social services this 
obligation has grown continually greater. Many local author- 
ities, in times when capital was cheap as well as when it was 
dear, have disliked borrowing to finance capital expenditure 
and have used a number of expedients to limit their loan 
debt. These have included charging proportions of capital 
cost direct to revenue, accelerating debt repayment and 
setting aside monies to provide special funds out of which 
capital expenditure could be met. 

Even so the preponderance of such expenditure has been 
met by loans. Local authorities and their financial advisers, 
with a few notable exceptions, have been timid in adopting 
a full blooded pay-as-you-go policy; and even those who 
were prepared to do so had their activities curtailed to some 
extent by grant-paying Government departments. 

At any rate, once having reached the position where bor- 
rowing was necessary it must be said that financial officers 
have done everything within their powers to limit the cost, 
both as regards interest and in other ways. Both their 
powers and the powers of the local authorities are limited: 
to a considerable extent the borrower is at the mercy of the 
money market. Consequently much consideration has been 
given to ways and means which it was hoped would make 
the local authorities more independent. 

The Municipal Loans Exchange to which we referred 
earlier had a brief life from 1909 to 1918. It did a certain 
amount of useful work but was too one-sided in that no 
serious attempt was made to contact potential lenders outside 
the local government service. 


The idea of a central borrowing authority, sometimes on a 
national and sometimes on a regional basis, has often been 
canvassed but has never secured general approval. It has 
certain obvious advantages, chief among which are the 
elimination of competition between borrowers. Nevertheless 
the view which has so far prevailed is that nothing should 
be done to interfere with the autonomy of local authorities 
in their borrowing operations. This opinion was expressed in 
a report issued in 1932 by the Association of Municipal Cor- 
porations and the Institute of Municipal Treasurers: the 
Institute repeated their opinion as recently as last year. 
Freedom is highly prized and authorities are prepared appar- 
ently to pay the price; certainly none raised a dissentient 
voice at the 1957 I.M.T.A. Conference. Such complaints as 
were made referred to the narrowing of the field of borrow- 
ing by the virtual exclusion of medium and smail sized 
authorities from the stock market because of the minimum 
borrowing figure of £3 millions. 


Although it looked with disfavour on a central borrowing 
agency the Institute Council thought there were considerable 
advantages in loans bureaux, both as a means of encouraging 
the lending and borrowing of surplus cash between authorities 
and also the negotiation of loans from outside sources. 


A number of bureaux were in operation in June 1957 and 
more have been established since. Most are defined by 
geographical areas, which sometimes overlap: thus a bureau 
may cover the area of one geographical county which itself 
is part of the area of a branch of the Institute, such branch 
also operating a bureau. One bureau at least, operated by 
the Society of County Treasurers, is restricted to one class 
of local authority. One authority is sometimes a member of 
more than one bureau. In these varying conditions a large 
number of authorities now make their contribution to assist 
others and in turn receive also the advantages of membership. 
The movement has grown rapidly and has been successful in 
providing quite large amounts of capital, sometimes from 
the private sector of the economy. In this fact lies the great 
advantage of the present day bureaux over the old and less 
successful ones. 


As children grow they present a series of problems to those 
responsible for them, and loans bureaux are now very active 
children. We mention some of the procedural points which 
doubtless will be considered and resolved in due time: we 
leave aside here any discussion of the legal aspect. 


The two chief problems seem to resolve around areas and 
methods of raising money. We have said that areas overlap 
at present and this has repercussions on responsibility. It 
would of course be tidier if the country was divided into 
non-overlapping areas each run by a duly elected or nomin- 
ated authority through an officer it appointed (obviously the 
appointed person should be the chief financial officer). If 
this were done the local authority associations might become 
involved and might eventually control the whole scheme and 
system. 


But this situation is unlikeiy to arise, at least for a con- 
siderable time. Overlapping will probably continue (this is 
not a fatal flaw) and the present liaison officers or their 
successors will continue to act. It remains to be seen whether 
they will guide their actions only by the responsibility they 
owe to their employing local authorities and by procedural 
methods agreed amongst themselves; or whether they will 
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adopt any advice which the accepted leaders of their pro- 
fession may feel it necessary to offer. There are certainly a 
number of procedural matters where the practice of one 
bureau differs from another and we think that clarification 
and a measure of uniformity would be an advantage. Most 
importantly, however, the guiding principle of the bureaux 
must be sustained and that principle is co-operation for 
mutual benefit. The activities are altruistic in conception 
and practice and should so continue. 

The second crucial matter relates to the actual raising of 
money. Here again there exist considerable divergences of 
practice. Some bureaux have made active efforts to secure 
money from non-local authority lenders by personal contacts, 
by letters to individual bodies or firms and even by advertis- 
ing: in many cases substantial sums of money have been 
secured. Other bureaux have largely limited their activities 
to inter-authority transactions. 

The obvious danger of too active intervention by liaison 
officers is that instead of putting borrower and lender into 
touch and leaving them to make their own bargain the liaison 
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officers may be trying to fix the rate of interest for the whole 
of their areas. This seems undesirable. Individual local 
authorities in a particular area, unknown to the liaison officer, 
may have made bargains at a lower rate and because of his 
activities may lose their advantage. Also it seems that if 
regional rates of interest become really effective a long step 
would have been made in the direction of centralized borrow- 
ing agencies, which are not wanted. ' 

The liaison officer can do most useful work in circulating 
information about business done however, and in persuading 
all his authorities to work through the bureau. In the past 
a number of large authorities have been culprits in this 
matter: in possession of substantial amounts of temporarily 
surplus money they have asked brokers to place it instead of 
the bureau liaison officer. 

Much has been done and much remains. The honorary 
work done by the liaison officers has saved worth while sums 
of money to the public purse and their work is worthy of the 
highest commendation. Expanded along the right lines further 
and greater savings are possible. 


WEEKLY NOTES OF CASES 


HOUSE OF LORDS 
(Before Lord Morton of Henryton, Lord Reid, Lord Keith of 
Avonholm, Lord Somervell of Harrow and Lord Denning.) 
LONDON TRANSPORT EXECUTIVE v. BETTS 
(VALUATION OFFICER) 
April 16, 17, June 25, 1958 
Rates—De-rating—Industrial hereditament—Whole premises used 
for maintenance of road vehicles—Rating and Valuation 
(Apportionment) Act, 1928 (18 and 19 Geo. 5, c. 44), s. 3 (2). 

AppEAL from order of the Court of Appeal, reported (1957) 121 
J.P. 530. 

The appellants occupied a depét for work on their omnibuses, 
each omnibus being completely overhauled every three and a half 
years. The body of the omnibus was detached from the chassis, 
which was sent elsewhere for overhaul. The body was then 
inspected and all damaged parts were replaced, the seat uphol- 
stery renovated, and the body re-painted. The body was then 
mounted again on a chassis which was not necessarily its 
original chassis. On the question whether the depét was an 
industrial hereditament for rating purposes within s. 3 of the 
Rating and Valuation (Apportionment) Act, 1928, or was excepted 
from that definition by s. 3 (2) (b) as being a “ place used... . 
for the . . . maintenance of” the appellants’ vehicles “ notwith- 
standing that it is situate within the . . . precincts forming a 
factory .. . and used in connexion therewith,” and thus would 
“be deemed not to form part of the factory,” 

Held: (Lord Denning dissenting): the word “ maintenance ” in 
s. 3 (2) (6) included the overhauling and re-conditioning of the 
vehicles carried out in the present case; the exception in s. 3 (2) 
(b) of “any place used . . . for the . . . maintenance of” road 
vehicles applied where the place so used was the whole of the 
hereditament (as in the present case) as well as where it was 
merely a part of the hereditament; and, therefore, the depé6t was 
not an industrial hereditament within the meaning of s. 3 of the 
Act. Appeal dismissed. 

Counsel: Sir Andrew Clark, Q.C., Rowe, Q.C., and Widdi- 
combe, for the appellants ; Lyell, Q0.C., and P. R. E. Browne, for 
the respondent. 

Solicitors: M. H. B. Gilmour; Solicitor of Inland Revenue. 

(Reported by G. F. L. Bridgman, Esq., Barrister-at-Law.) 


COURT OF APPEAL 
(Before Jenkins, Parker and Pearce, L.JJ.) 
BAXTER v. STOCKTON-ON-TEES CORPORATION AND 
ANOTHER 
, May 16, 19, 20, 21, June 23, 1958 
Highway—Negligence—Non-feasance—M isfeasance—Construction 
of highway by county council—Highway later taken over by 
urban district council—Subsequent death of cyclist due to 
original dangerous construction. 
AppeAL from an order of Barry, J., at Durham Assizes. 
Between 1938 and 1940 a county council constructed a road 
under the powers conferred by the Development and Road 


Improvement Funds Act, 1909, s. 8 and s. 10. In 1941 an urban 
district council took over the road pursuant to s. 32 of the Local 
Government Act, 1929, and thus became the highway authority 
with regard to it. One night in October, 1955, a motor cyclist 
collided with the kerb of an “island” approaching a round- 
about in the road, the siting and lighting of which had not been 
altered since its first construction in 1938-40, and received injuries 
which proved fatal. In an action by his widow for damages 
under the Fatal Accidents Acts, 1846-1908, and the Law Reform 
(Miscellaneous Provisions) Act, 1934, against the urban district 
council (now a county borough) as highway authority. 

Held: the action failed in limine because the urban district 
council had merely kept the island as they found it when they 
took over the road; even if (which was not decided) the county 
council had so negligently sited the island as to cause a danger 
for which they might have been liable, any failure by the urban 
district council to remove the danger by improving the road con- 
sisted exclusively of non-feasance to which the ordinary immunity 
from liability of a highway authority applied. 

Per curiam: the immunity afforded to a private owner of a 
road who dedicates it as a public highway has no application 
to a highway authority which constructs a new road pursuant to 
s. 10 of the Act of 1909. 

The exemption from liability for non-feasance applies to all 
highway authorities made responsible by statute for the main- 
tenance of any roads as successors to the surveyors of highways 
unless it is excluded by the terms of some special enactment. 

The positive act of constructing a road, if it be done negli- 
gently, amounts to misfeasance and not mere non-feasance. 
Failure to light or give some other form of warning of an obstruc- 
tion on the highway by a highway authority who themselves 
created the obstruction is taken out of the category of mere non- 
feasance, and brought within the category of misfeasance, by their 
positive act of creating the obstruction giving rise to the need for 
lighting or other means of warning. 

Counsel: Quass, Q.C., Withers Payne and R. A. P. Stroyan, for 
the highway authority; Waller, QO.C. and Heptonstall, for the 

laintiff. 

4 Solicitors: Cohen, Jackson & Scott, Stockton-on-Tees; Archer, 
Parkin & Townsend, Stockton-on-Tees, for Mace & Jones, Liver- 


pool. 
(Reported by Henry Summerfield, Esq., Barrister-at-Law.) 


COURT OF CRIMINAL APPEAL 
(Before Lord Goddard, C.J., Barry and Ashworth, JJ.) 
R. v. NOSEDA AND OTHERS 
June 9, 23, 1958. 
Criminal Law—Sentence—Borstal training—Second 
sentences—How far general principles applicable. 
APPEALS against sentence. ; 
The appellant and three other youths appealed against sentences 
of Borstal training. All had received previous similar sentences. 
No counsel appeared. 


and third 
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The Court, in substituting sentences of 18 months’ imprison- 
ment in the case of the first two appellants, dismissing the appeal 
in the case of the third appellant, and substituting a sentence of 
three months’ imprisonment with a view to recall to Borstal in 
the case of the fourth applicant, stated the following general 
principles. There is no general principle applicable to all cases 
under which a second or third sentence of Borstal training is to 
be regarded either as appropriate or inappropriate. Each case 
must be considered on its own merits, but occasions on which 
a third sentence is appropriate are likely to be rare. The first 
factor to consider is whether the offender is (a) a person released 
from Borstal on licence, (6) an absconder from Borstal, or (c) 
absent without leave from Borstal. In case (a) the Court should 
consider what period of the original training is outstanding in 
the event of his being recalled, and whether in fact he will be 
recalled, to Borstal. As a general rule, in the case of an 
offence while the offender is released on licence, the appropriate 
sentence is a short term of imprisonment with a view to recall 
to Borstal, unless the Prison Commissioners indicate that he 
will not be recalled, or the further offence is so serious as to 
require a substantial sentence. On the other hand, if the Prison 
Commissioners report that the offender made a good response 
to Borstal training, but appears to need a longer period of train- 
ing than the remaining part of his former sentence would provide, 
a further sentence of Borstal training may be appropriate. In 
cases (b) and (c) if the absconding or absence and the further 
offence take place within the early period, i.e., approximately the 
first 12 months of the original Borstal sentence, a short term of 
imprisonment with a view to recall is desirable; but if an 
offender absconds or absents himself after undergoing more than 
12 months of Borstal training and then commits an offence, the 
Court may take the view that further Borstal training is unlikely 
to be of benefit and that imprisonment is the only alternative. 

(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


R. v. ADAIR 
June 16, 23, 1958. 

Criminal Law—Retirement of jury—Return with question to 
court—When further direction required—Criminal Appeal 
Act, 1907 (7 Edw. 7, c. 23), s. 5 (2). 

APPEAL against conviction. 

The appellant was convicted at the county of London sessions 
of burglary and larceny and sentenced to 18 months’ imprison- 
ment. The indictment contained an alternative count for receiv- 
ing part of the stolen property and the jury were discharged from 
returning a verdict on that count. The indictment contained a 
third count, charging a different offence of receiving, of which 
also the appellant was convicted, but he did not appeal against 
his conviction on that count. Counsel for the Crown had invited 
the jury to convict on the first count on the basis that the 
appellant had himself broken and entered the premises. No sug- 
gestion was made that he might be convicted on the basis that, 
while not taking part in the actual burglary, he had organized or 
assisted in it and thereby became an accessory before the fact, 
and the summing-up contained no direction on this point. After 
retiring to consider their verdict, the jury returned and put this 
question to the Court: “If [the appellant] in fact remained at 
{his flat], but organized the breaking-in of [the premises named], 
put pressure on someone to carry out the breaking, and supplied 
a key or other equipment, could [he] be found guilty of burglar- 
iously breaking and entering the premises?" The deputy-chair- 
man replied: “ The answer is, he is an accessory before the fact and 
the short answer is ‘ yes’.”” The jury again retired for a short time 
and returned a verdict of Guilty on the first and third counts. 

Held: (i) where the form of a question put to the court by a 
jury after retirement indicates an approach to the issue different 
from that put forward by the Crown, there is no general rule that 
in every case the court should, by way of further direction, review 
all the evidence relevant to the points raised in the question, but 
if the form of the question shows that the jury appear to be 
assuming facts or drawing inferences for which there is no sup- 
porting evidence, further direction is called for, and they should 
be reminded how far the relevant evidence went; (ii) in the 
circumstances of the present case further direction was called for 
and the conviction on the first count could not be upheld; (iii) 
the Court, exercising its powers under s. 5 (2) of the Criminal 
Appeal Act, 1907, would substitute a verdict of Guilty of receiv- 
ing on the second count and a sentence of 18 months’ imprison- 
ment on that count. 

Counsel: Durand, Q.C., and C. G. L. Du Cann, for the appel- 
lant; Cassel, for the Crown. 

Solicitors: Sampson & Co.; Solicitor, Metropolitan Police. 

(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


VOL. 


CHANCERY DIVISION 
(Before Danckwerts, J.) 
RIGDEN v. WHITSTABLE URBAN DISTRICT COUNCIL 
June 27, 1958. 

Town and Country Planning—Enforcement notice—Validity of 
notice—A pplication by originating summons for declaration 
that notice invalid—Town and Country Planning Act, 1947 
(10 and 11 Geo. 6, c. 51), s. 23 (2) (3)—R.S.C., Ord. 54a. r. 1, 
r. la. 

ADJOURNED SUMMONS. 

An enforcement notice served on the occupier of land under 
s. 23 (1) of the Town and Country Planning Act, 1947, required 
him to take the following steps (to restore the land to agricultural 
land) on or before November 7, 1957, namely, the discontinuance 
of the use of the land as a caravan park and caravan camp by 
the removal of all caravans in excess of two in number, such 
number to include one caravan stationed within the curtilage of 
the dwelling house. It was stated that the notice was to take 
effect on October 31, 1957. The occupier contended that the 
notice failed to comply with s. 23 (2) and (3) of the Act of 1947, 
and applied by summons under R.S.C., Ord. 54a, r. 1, for a 
declaration that the notice was void and of no effect. 

Held: in claiming that the notice was invalid as not complying 
with the Act of 1947, the occupier was not a person “ interested 
under a... written instrument” within R.S.C., Ord. 54a, r. 1, 
nor “claiming [a] legal or equitable right” which depended on 
the construction of a statute within R.S.C., Ord. 54a, r. 1A, and, 
accordingly, the validity of the enforcement notice could not be 
determined by summons. 

— Layfield, for plaintiff; D. B. Buckley, for district 
council. 

Solicitors: Balderston, Warren & Co., for Wild & Son, Whit- 
stable, Kent; Sharpe, Pritchard & Co., for R. H. Kealey, Whit- 
stable, Kent. 

(Reported by R. D. H. Osborne, Esq., Barrister-at-Law.) 


PERSONALIA 


APPOINTMENTS 

Mr. Arthur Seldon has been appointed an assistant official 
receiver for the bankruptcy district of the county courts of 
Aberdare, Aberystwyth, Blackwood, Tredegar and Abertillery, 
Bridgend, Cardiff and Barry, Carmarthen, Haverfordwest, Merthyr 
Tydfil, Neath and Port Talbot, Newport (Mon.), Pontypridd, 
Ystradyfodwg and Porth, Swansea. This appointment took effect 
from June 6, last. 

Mr. Cyril Frederick Howard has been appointed an assistant 
official receiver for the bankruptcy district of the county courts 
of Croydon, Guildford, Kingston upon Thames, Slough and 
Wandsworth. This appointment took effect from June 11, last. 

Mr. Robert Tilley, chief clerk of St. Helens and Widnes, has 
been appointed chief clerk at Birkenhead county court from July 
22, next. Mr. Tilley began his career at Liverpool county court 
in 1925 as a clerk. He was transferred to Southport in 1930 and 
later appointed senior clerk there. He came to St. Helens as chief 
clerk in 1937. He succeeds at Birkenhead Mr. H. E. Cooper, 
who has been chief clerk at Birkenhead for the past two years, 
and who is retiring in July. Mr. Cooper had previously held 
appointments at Warrington, Northwich, Kidderminster and 
Bridgend. 


BOOKS AND PAPERS RECEIVED 


(The inclusion in this feature of any book or paper received 
does not preclude its possible subsequent review or notice else- 
where in this journal.) 

Local Authorities’ Finance Staffs. Roy Sidebotham. _ Institute 
of Municipal Treasurers and Accountants (Incorporated). Price 
5s. post free. e 

Indian Law Quarterly Review. Arora Law House, Ajmer 
Gate Extension, New Delhi. 

Warwickshire Health Tax Returns. Vol. 1. L. Edgar Stephens, 
C.B.E., Shire Hall, Warwick. No price stated. : 

The Rating of Dwellings—History and General Survey. _Insti- 
tute of Municipal Treasurers and Accountants (Incorporated). 
Price 25s. post free. 

Starke’s Introduction to International Law. 4th edn. J. G. 
Starke. Butterworth & Co. (Publishers) Ltd. Price 37s. 6d. net, 
postage 2s. extra. j 

Swift's Housing Administration. 4th edn. Stewart Swift and 
Frederick Shaw. Butterworth & Co. (Publishers) Ltd. Price 
87s. 6d., postage 2s. extra. : 

Who Goes Hang? Stanley Hyland. Victor Gollancz. Price 
15s. net. 
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MISCELLANEOUS INFORMATION 


QUESTIONS FOR THE FINAL EXAMINATION 
[By courtesy of the Law Society, we are able to reproduce below 
the questions for the final examination as set on Wednesday, March 
12, 1958 (2.30 p.m. to 5.30 p.m.,—Ed., J.P. and L.G.R.}. 
A(1)—THE PRACTICE OF MAGISTRATES’ COURTS, INCLUDING INDICT- 
ABLE AND SUMMARY OFFENCES; MATRIMONIAL JURISDICTION, BASTARDY, 
JUVENILE COURTS, TREATMENT OF OFFENDERS, CIVIL JURISDICTION, 
COLLECTING OFFICERS’ Duties, THE ISSUE OF PROCESS, EVIDENCE IN 
CRIMINAL CASES, AND LICENSING. 
(Questions *61, *62 and *63 are compulsory.) 

*61. Section 12 of the Currency and Bank Notes Act, 1928 provides 
as follows: 

“If any person prints, or stamps, or by any like means impresses, 
on any bank note any words, letters or figures, he shall, in respect of 
each offence, be liable on summary conviction to a penalty not 
exceeding £1.” 

Draw an information in respect of an offence against this section, 
using imaginary particulars. 

*62. A magistrate inquires whether it is correct that a defendant 
in a magistrates’ court may now plead guilty by post. How would 
you advise him? ' : 

*63. Jones is prosecuted in a magistrates’ court for dangerous 
driving. At the close of the case for the prosecution, the justices 
consider that the defendant’s driving has been careless but not danger- 
ous. What steps (if any) may the justices take whereby Jones may be 
convicted of driving without due care and attention? 

(Attempt seven and no more of the remaining questions.) 

64. During December, 1957, a justices’ clerk received the following 
fines: Smith—Taking and driving away a motor vehicle without 
owner’s consent—£5; Robinson—Using a wireless set without a 
licence—£2; Davis—Being the owner of a horse found straying on 
the highway—Ss; How and when should the Clerk account for each 
of these fines? 

65. In 1952, Alice, when a spinster, gave birth to a child, the father 
of which was James, who was then a married man. Alice did not 
obtain an affiliation order and in 1953, she married James, who had 
then been divorced. There are two children of this marriage. 

In 1957, Alice left her husband, taking with her the three children. 
She refuses to return home at James’ request and seeks to obtain 
maintenance orders for herself and the three children in a magis- 
trates’ court. How should she be advised? 

66. Louis, the proprietor of a restaurant, desires to supply intoxi- 
cants in conjunction with meals. What type of licence will he require 
and what provisions may it contain to restrict such licence so as to 
accord with Louis’ needs? 

67. Mary has obtained an affiliation order against William. Pay- 
ments are in arrear and on the hearing of an inquiry into William’s 
means, a dispute arises regarding his wages. Mary applies for a witness 
summons against William’s employer. Is there any method whereby 
William’s wages may be accurately ascertained without calling the 
employer as a witness? 

68. Henry, aged 13 years, having failed to attend school regularly, 
has been placed under the supervision of a probation officer. Subse- 
quently, although his school attendance has shown improvement, 
Henry’s general conduct has been unsatisfactory. What action may 
be taken by the probation officer to bring the matter before the 
juvenile court and what orders may such court make? 

69. Describe the procedure whereby a local authority may apply in 
a magistrates’ court for recovery of possession of a dwelling-house let 
to a tenant. 

70. Albert, a postman, is being prosecuted on behalf of the Post- 
master-General for larceny of a postal packet. In what circumstances 
will a magistrates’ court have jurisdiction to deal with this offence 
summarily and what penalties may such a court impose. 

71. X has been convicted of wilful damage. Following a remand, 
the justices receive a medical report indicating that X would benefit 
from treatment as a resident patient in a mental hospital, although he 
is not certifiable as a mental defective or as a person of unsound mind. 
May the justices make any and, if so, what order to ensure that such 
treatment is undertaken? 

72. Z appears before an examining justice on charges of burglary 
and housebreaking. 

At the conclusion of the evidence for the prosecution, the justice 
decides to commit for trial on the charge of burglary, but considers that 
there is not sufficient evidence to do so on the charge of housebreaking. 
In connexion with the latter charge:—(a) What order should the 
Justice make? (6b) What entry should be made in the court register? 
(c) What notice should be given to the witnesses on that charge whose 
depositions have already been read over and signed? 


A(3)—LocaL GOVERNMENT LAW AND PRACTICE. 
(Questions *61, *62 and *63 are compulsory.) 

*61. (@) What are the periods for which members of district, 
borough and county councils are elected? At what intervals are 
elections held? : 

(6) On January 1, 1958, a county council, a borough council, and 
an urban district council each had 24 members. In what year did they 
last have to stand for election? 

*62. Councillor Footle recently presented his own bankruptcy 
petition. Subsequently he was convicted of an offence under the 
Bankruptcy Acts, and sentenced to six months’ imprisonment. The 
sentence expired on December 31, last, but he was actually released 
on November 30. Is he still a councillor, and if not, when will he 
again be eligible for election? 

*63. What types of land do not appear in the valuation list or are 
otherwise exempt from rates? 

(Attempt seven and no more of the remaining questions.) 

64. The clerk of the Loamshire county council retires. How will 
his successor be appointed ? 

65. How are borough auditors appointed, and what are their 
powers ? 

66. The Mudshire county council wish to acquire for their statutory 
purposes :—(a) Land belonging to the Mudton borough council; 
(5) Land belonging to the Mudshire gas board; (c) Part of a common, 
and; (d) A house which is registered as an ancient monument. 

In each case the owner is unwilling to sell and the council have 
made compulsory purchase orders and submitted them for confirma- 
tion. Will the orders be valid if confirmed? 

67. What types of entries appear in the local land charges register 
of a county borough? 

68. In the event of a separate education grant ceasing to exist, 
what powers of control would the Minister of Education have over 
local education authorities? 

69. Abel, walking along a county road in Barsetshire, trips over a 
defective cattle grid in the road and injures himself. Can he sue the 
highway authority? 

70. In 1954 Baker sold two plots of land, one to a district council, 
and one to Charles, a private purchaser. Can Baker claim any payment 
from the Central Land Board? 

71. What is a statutory committee of a local authority? Set out 
briefly the composition and powers, as defined by statute, of two such 
committees. 

72. Donald applies to the local authority for a loan for house 
purchase. When the matter is discussed at the council meeting:— 
(a) Councillor Edgar says “* Donald is an undischarged bankrupt.” 
Edgar honestly and reasonably believes this to be true. (6) Councillor 
Fred says “* Donald is a well-known twister, with debts everywhere. 
If the council lend him money they will never see it back.”” Fred does 
not care whether this statement is true or not. He makes it because he 
has quarrelled with Donald over a private matter. (c) The local 
newspaper publishes the remarks made by Edgar and Fred in full. 
There is no truth in any of the statements. Can Donald sue anyone 
for defamation? 


DERBYSHIRE PROBATION REPORT 


It seems strange to read that as recently as 1944 a part-time 
probation officer, Miss E. P. Corner, was appointed at a salary of 
£7 10s. a year, but this is one of the interesting items contained 
in the 1957 report of Mr. A. G. French, principal probation 
officer for Derbyshire. He adds that the salary did not long 
remain at that modest figure. Miss Corner has received the 
honour of M.B.E. and is the chairman of the National Associa- 
tion of Probation Officers. 

On October 1, 1957, the Derbyshire probation area committee 
came into existence and the administration of probation was 
changed by the inclusion of the county borough of Derby. Mr. 
French has no doubt that once early misgivings are dispelled 
the new arrangement will work well. 

Case loads of the men officers have been increasingly heavy 
and the need for an increase in staff has been felt, but, says the 
report, unfortunately this state of affairs arises just at a time 
when the problem of recruitment for the service has become very 
serious throughout the country. Committees naturally do not 
want to appoint untrained officers, least of all in county areas 
where the officer must inevitably work largely on his own, but 
there may be no alternative. One suggestion made by Mr. French 
is that to ease the case loads of the men all boys under 11 should 
be under the supervision of women officers. 
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On money payments supervision the report says “ Fines super- 
vision is in increasing use by the courts, and it clearly has value, 
particularly for young offenders. However, it should be 
emphasized that it cannot be considered as a substitute for pro- 
bation. First, the time available is normally too short for any 
plan of reformation to be carried through, and, secondly, the 
element of money payment will seldom help a good relationship 
in the sense that probation offers.” 

Although the number of social inquiries for the courts increased 
the number of such inquiries made for the magistrates’ courts was 
actually lower. It is again suggested that remands for probation 
officers to make inquiries could be ordered more often than they 
are. 

The figures relating to probation at quarter sessions are en- 
couraging. During a period of just over three years, in 1954 to 
1957, of a total of 465 cases dealt with the number placed on 
probation was 138 or a fraction under 30 per cent. So far only 
32 persons have been recharged and of these five were subjected 
to a new probation order. The percentage of successful com- 
pleted cases is 73. 


COUNTY BOROUGH OF TYNEMOUTH : CHIEF 
CONSTABLE’S REPORT FOR 1957 

[his force, on December 31, 1957, had an actual strength of 
122, seven short of its authorized establishment. There was a 
net loss of three during the year, seven losses and four recruits. 
There was a considerable increase in days lost through sickness 
(2,135) compared with 1956 (1,314), 200 of these lost days were 
due to injuries received on duty. 

Recorded crime (900) showed a big increase on the 1956 figure 
(662). The 1957 figure is the highest ever recorded in Tynemouth 
in any one year. Five hundred and ninety-six were detected 
during the year and proceedings were taken against 291 persons, 
including 117 juveniles. Fifty-three of these juveniles were 
charged with simple larceny and 26 with breaking offences. The 
total of breaking offences was 188, 67 more than in 1956. The 
chief constable asks the public to remember that the more difficult 
it is to break into premises the less likely it is to happen and he 
urges the fitting of secure locks (mortised preferred) and the 
use of bolts on rear doors. He also asks the public to be good 
neighbours by keeping an eye on other people’s premises when 
these premises are unoccupied and by reporting promptly to the 
police any suspicious happening. He reminds his readers that 
the public have a moral responsibility for protecting life and 
property although this duty is now undertaken primarily by the 
police. 

The number of persons proceeded against for non-indictable 
offences in 1957 was 1,316. Owners of vehicles must either have 
much better facilities in Tynemouth than elsewhere for parking 
their vehicles or must in this respect be much more law-abiding, 
for there were only nine cases of obstruction by vehicles, and this 
was nine more than in any of the preceding five years. 

Figures given for the years 1938 to 1957 inclusive show that the 
number of prosecutions for drunkenness (220) in 1957 was the 
highest for any year during that period. The 1956 figure was 
211. The lowest figure was 48 in 1945. In 1957 14 people were 
prosecuted, and 12 convicted, for driving or being in charge of 
vehicles while under the influence of drink. This was four more 
than the number prosecuted in 1956. 

There were 630 accidents, 241 of which caused death or 
personal injury. Fiftv-nine more persons were injured than in 
1956. Taking the primary cause of each accident, it is stated 
that 381 could have been prevented by drivers, and 134 could 
not; 115 could have been prevented by the persons concerned. 
All drivers are reminded of their responsibility for taking special 
care and reducing speed when young children are about, above 
all when they are not in the care of some older person. 


MORTALITY BY OCCUPATIONS 

The General Register Office has published the Registrar- 
General's Decennial Supplement (Occupational Mortality Part II). 
This report is the tenth in a series of analyses the first of which 
related to the year 1851. The deaths registered in 1949-1953 
have been analysed according to the occupation of the deceased 
(except for married women). The greater part of the analysis 
is concerned with the deaths of men aged 20-64 since it is in 
this range that any deletrious effect of occupation is most likely 
to be seen. But the effect of occupation on a man’s health 
cannot be completely separated from other environmental factors, 
e.g., his living conditions. 

It was thought to be especially important to relate the findings 
to a wide environmental context and for this purpose much of 
the analysis is concerned with mortality according to the broad 


groupings of occupations traditionally known as the Registrar- 
General’s social classes. Under this pattern occupations are 
assigned to one of five classes, viz.: (1) professional occupations, 
(2) managerial occupations, (3) skilled occupations, (4) semi- 
skilled occupations, (5) unskilled occupations. 

Tuberculosis, syphilis, cancer of stomach, bronchitis and 
pneumonia are all diseases which have a steady mortality rising 
from a low death rate in class 1 to a high one in class 5. But 
not all diseases show this trend. Some are notable for having 
high death rates in class 1 with a downward gradient to class §, 
especially poliomyelitis in both sexes, coronary disease in males 
and cancer of breast in women. The point is made that a high 
standard of living is associated with its own particular mortality 
risk. Death rates from motor vehicle accidents among the younger 
men show a trend falling from class 1 to 5. At the older age 
groups the tendency is in the opposite direction. Suicide among 
men is commonest in the professional occupations. The rate 
declines through class 1 to 3, remains constant for class 4 and 
then rises sharply,for class 5. 

From the study of mortality in individual occupations certain 
points have been selected as of special interest. For instance, 
senior civil servants have a rather high death rate from coronary 
disease which would appear to be earlier in onset than in their 
counterparts in commerce. Clergymen of all denominations, 
except Roman Catholic priests, have favourable death rates except 
for a high mortality, common to others engaged in professional 
occupations, from coronary and cerebro-vascular disease. Doctors 
have rather similar mortality to clergymen. They have a 
relatively high death rate from suicide and there is a high risk 
of death from poliomyelitis. This might have been due to 
excessive contact with infectious patients, but it must be compared 
with the almost equally high rate from the same cause among 
the legal profession. Teachers have an even lower mortality than 
clergymen or doctors; it is particularly low from tuberculosis. 

In the general interpretation of the analyses it is pointed out 
that many different factors operate in the selection of an occupa- 
tion by an individual—such as physical fitness, parental influence. 
geographical position, and that these factors must all to a greater 
or less extent affect mortality. Attention is drawn to the way 
in which some of these factors operate in different occupations, 
partly to suggest where further investigation may be needed and 
partly to underline the danger of any too ready inference that the 
increased risk of death is necessarily due directly or mainly to the 
occupation itself. 


CROYDON MAGISTRATES’ COURT 


A considerable increase in the work of the court is recorded in 
the report of Mr. A. J. Chislett, clerk to the justices for the county 
borough of Croydon. In 1957 the total number of cases, civil 
and criminal, was 6,663. Criminal prosecutions increased from 
a total of 3,931 to 4,576, an increase of 16 per cent. Crimes of 
violence increased from 110 to 170. In particular, there was a 
regrettable number of cases of assaulting and obstructing the 
police. There was much hooliganism among youths. Neverthe- 
less, Mr. Chislett is able to produce some evidence that, com- 
pared with the rest of the country, Croydon is not the “ black 
spot” it has sometimes been represented to be. 

Traffic offences increased by nearly 20 per cent. After giving 
some particulars of these offences, Mr. Chislett says, “ If one can 
draw any conclusions from these figures it would appear that 
far too many motor vehicles and bicycles are mechanically 
defective ; that speed limits and traffic signs are more ignored 
than ever and that motorists are less careful about insurance than 
they were in the days when a conviction was followed automatic 
ally by a disqualification. Against this, there is a slight reduction 
in proceedings for dangerous or careless driving.” 

There was a sharp increase in the number of defaulters on 
maintenance orders and 426 persons were brought before the 
court in respect of arrears against 241 in 1956. This was in 
addition to 89 sent to other courts for enforcement and 85 cases 
received in Croydon from other courts. In 72 cases suspended 
committal orders were made but only six men went to prison for 
non-payment. Only one person went to prison in respect of non- 
payment of rates, although 2,460 summonses were issued. All 
but 889 paid before the hearing. The number of distress warrants 
issued was 841 and subsequently there were 32 means inquiries. 

In a separate report, Mr. Frank Hepworth, principal probation 
officer, reviews the work of the year. In referring to the pub- 
licity given to it on the occasion of the jubilee of probation, he 
says, it can be of great help as co-operation from employers, 
organizations and private citizens is essential if social rehabilita- 
tion is to be carried out effectively. 
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Mr. Hepworth finds cause for satisfaction in that while school 
population has increased by 6,000 since 1952 (to nearly 37,000) 
the number of offences proved at the juvenile court, which was 
235 in 1952, increased only to 274 in 1957, thus showing that the 
actual delinquency rate has fallen. 

Turning to the number of cases, mostly girls, brought before 
the courts as in need of care or protection, or beyond control, 
he quotes his colleague Mrs. Skilling, who refers to the association 
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of some of the girls with young men who never work and often 
make themselves conspicuous by their insulting behaviour, by 
creating nuisance, or by causing wilful damage. Many girls in 
their teens seem to be fascinated by these groups, and find satis- 
faction far beyond any they can find in more normal teenage 
pursuits. But, says Mrs. Skilling, in spite of their big talk, these 
youths and girls can soon be deflated when they are continually 
caught out by the law they defy. 


CONFERENCES, MEETINGS, ETC. 


URBAN DISTRICT COUNCILS ASSOCIATION 

The annual conference of the Urban District Councils Associa- 
tion was held at Bournemouth on June 25-27 when the chief 
speaker was Mr. J. R. Bevins, Parliamentary Secretary to the Min- 
istry of Housing and Local Government. He referred particularly to 
the need to provide more flatlets for old people. He said there were 
many people whose families have grown up and gone away, 
who are still living, either as owners or as tenants in houses which 
are no longer suitable for them. Many of these people would 
be glad to move to smaller, cheaper and more convenient accom- 
modation, and so make room for larger families. But Mr. 
Bevins said the plain fact was that there are nothing like enough 
of these smaller places anywhere in England. Still more needed 
to be done by local authorities in providing one-bedroom dwell- 
ings so the Ministry were asking them to build flatlets for the 
elderly. He looked on this as a social necessity in which there 
must be co-operation with the Ministry both by local authorities 
and property owners. 

Amongst the matters included in the annual report of the 
executive council which was submitted to the annual meeting 
of the association was one as to the title of the civic head of 
urban districts. The council sought to include provision in the 
Local Government Bill whereby the chairmen and clerks of urban 
district councils should be designated “mayor” and “town 
clerk” respectively. Not surprisingly the Minister was not pre- 
pared to agree to this. In an interview he did, however, agree 
that the civic head of an urban district council ought to have a 
distinctive title and one which gave a better indication of his 
position. But he was compelled to set against this the considera- 
tion that by long tradition mayors are the heads of towns which 
have been individually distinguished by the grant of charters and 
for this reason he was unable to accept the use of this title to 
be generally conferred on urban districts. 

Amongst papers submitted to the conference was one by Mr. 
Ieuan Evans of Trowbridge on “ Cleanliness tests for Ice Cream.” 
He expressed concern at the present position and it was disturb- 
ing to learn from a letter of the Ministry of Health to the Trow- 
bridge council that there is at present no test of bacteriological 
quality sufficiently precise to be made statutorily enforceable nor 
was there as yet any method of determining in the laboratory 
whether samples of ice cream examined as a routine are free 
from the risk of causing disease. Mr. Evans suggested that con- 
sideration might be given in an appropriate case to instituting 
legal proceedings for a breach of reg. 5 of the Ice Cream (Heat 
Treatment) Regulations, 1947. 

A most useful feature of a paper on Housing Finance by Mr. 
Walter Hicks, F.I.M.T.A., F.S.A.A., joint financial adviser to the 
association, was the inclusion of a detailed summary of the main 
financial provisions relating to Exchequer contributions under the 
Housing Acts. Other papers related to the work of tribunals of 
the traffic commissioners ; the residential occupation of caravans ; 
and a comparison of local government in this country with the 
system in the Federal German Republic. An interesting address 
was given by Mr. R. E. Griffiths, secretary, Local Authorities’ 
Conditions of Service Advisory Board, on “ Problems facing 
local authorities as employers.” 


RURAL DISTRICT COUNCILS ASSOCIATION 

Dame Evelyn Sharp, D.B.E., permanent secretary, Ministry of 
Housing and Local Government, was the chief speaker at the 
annual conference of the Rural District Councils Association held 
at Torquay, June 17-20. After a vigorous address she dealt with 
a — of questions, some of them controversial, which were 
raised. 
_ Amongst the papers submitted to the conference were two deal- 
ing with water supply. Mr. F. N. Rudder, a member of the 
East Retford rural district council, dealt generally with the 
amalgamation of water undertakings and said there had been 
little change in Government policy since the issue of the White 


Paper, “ A National Water Policy,” in 1944. In his view nothing 
would be gained by public ownership as the water supply industry 
is already strictly controlled by the Ministry of Housing and 
Local Government under their general powers. In the other 
paper on water supply Mr. H. V. Shaw, engineer and surveyor 
of the Bucklow rural district council, dealt with the problem of 
agriculture in relation to the domestic consumer. After much 
discussion and considerable criticism of the present policy of the 
Ministry in regrouping water undertakings the conference passed 
a resolution recommending all affected rural district councils to 
negotiate mutually satisfactory schemes for regrouping with 
neighbouring authorities and to consider carefully any draft orders 
proposed to be made by the Minister concerning their area. 

Quite a different note was struck in a paper entitled ‘“ This 
Freedom,” by Mr. O. D. Sugars, clerk of the Tavistock council. 
He mentioned various ways in which there is danger of the free- 
dom of rural inhabitants being jeopardized. 

No conference of this kind would be complete without some 
reference to housing and on this occasion, as many times before, 
Mr. W. R. Allerton, C.B.E., chairman of the Housing and Town 
Planning Committee of the association, dealt with the subject 
comprehensively and showed the progress that has been made 
since the war. He also attempted to forecast future prospects. 
In this connexion he referred in some detail to the controversial 
matter as to the use for housing of land which is then lost to 
agriculture. He showed that during the first 55 years of the 
present century the area of crops and grass decreased by over 
three million acres and that the net loss to agriculture was about 
one and a half million acres. 

A paper of general interest was entitled “ Caravan Club—friend 
or foe,” by Mr. D. M. G. Chidson, M.C., secretary of the Cara- 
van Club of Great Britain and Ireland. This paper should be 
studied by all who are concerned by what is known as the 
“caravan problem.” Some most interesting information was 
included in the paper. For instance it was stated that there are 
upwards of 200,000 caravans in existence in this country, to which 
are added some 25,000 by new construction each year. About 
80,000 caravans are said to be used residentially by people who 
have made their homes in them. Many do so from preference. 
As Mr. Chidson agreed, a special problem arises for those local 
authorities where there are large commercial caravan sites used 
for holidays. He urged these authorities to bear in mind that 
there are still some 20 million people who have not yet started 
taking their annual holidays away from home. The demand for 
holidays in caravans will probably therefore increase considerably. 

Dealing with the public health aspect Mr. Chidson said that 
while it is true that many local authorities limit the period of 
licences it is desirable that the right to limit this to 12 months 
should be made explicit. He suggested that the word “site” 
frequently mentioned in the Public Health Act, 1936, should be 
defined bearing in mind the difference between the parcel of land 
being used for caravanning and the actual pitches on which the 
caravans may stand. He thought, also, that the expression 
“moveable dwelling ” should be re-defined. 

On planning, Mr. Chidson said the club was very conscious 
of the difficulties arising in some areas from the unscrupulous site 
operator who endeavours to frustrate the exercise of reasonable 
planning control by continuing to bring caravans on the land 
after the service of an enforcement notice. There was also the 
difficulty where a seasonable holiday camp was opened without 
planning permission. 

Mr. Chidson suggested that a survey should be made by 
counties to ascertain where large scale caravan site development 
has reached a stage where any increase would be palpably 
damaging to the amenities and to decide also those areas where 
on account of their particular beauty every endeavour should 
be made to see that this large scale development should not be 
allowed to mar it. In matters like this the club would be glad to 


participate. 
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NATIONAL UNION OF TEACHERS 

Mr. Geoffrey Lampard, chief probation officer for Northamp- 
tonshire, expressed the view that close liaison between the schools 
and the probation service is essential in order to solve the prob- 
lems of juvenile delinquency, but at present there are many 
obstacles to the achievement of the necessary co-operation. 

Mr. Lampard said, at a seminar organized by the Northampton- 
shire County Association of the National Union of Teachers on 
juvenile delinquency and education, that probation officers were 
doing all they could to develop the essential liaison with the 
schools, but they came up against difficulties. 

First, there was the difficulty of fitting interviews with teachers 
into schedules that were already pretty crowded. Officers had 
courts in the morning, office work in the afternoon, and visits 
in the evening—yet somehow they had to fit in visits to schools. 
the problem was particularly acute in rural and widely scattered 
counties like Northamptonshire. . 

Then there was the problem that small and old-fashioned 
schools had no school office. There were no facilities at all for 
private discussion with the teachers. When a probation officer 
wanted to talk with a teacher he had to do so in front of a class 
of children—at the back of which the young offender he had 


come to talk about might be sitting. Probation officers found 
this very embarrassing. 

Thirdly, there was the illiberal and unsympathetic attitude 
towards juvenile delinquency adopted by some teachers, as a 
result of which the officer's confidential interview with the 
teacher might be followed by a stern lecture by the teacher to 
the child, or other repercussions affecting his school life. 

An address was given by Mr. Edward Blishen, a teacher at 
a secondary modern school in a “tough” district of North 
London, and well known as an author and broadcaster on the 
problems of juvenile delinquency. He said the schools had an 
important part to play in reclaiming young delinquents, but at 
present were not playing their full part because of the “ ignor. 
ance and illiberality” of some teachers with regard to young 
offenders. 

He condemned the “ sermonizing ” approach. What was needed 
was not moral lectures but the provision of alternative excite- 
ments and sources of prestige, to those provided by petty crime 
and the “ gang.” 

“Every well-equipped new school, every new club formed in 
the school that keeps the interest of the child, is a step towards 
removing delinquency,” Mr. Blishen said. 


CORRESPONDENCE 


The Editor, 
Justice of the Peace and 
Local Government Review. 
DEAR Sir, 
“PERMISSION TO DEVELOP WHERE NO SEWER” 


Reading the editorial article under this heading at p. 198, ante, 
set me considering what might be the position, vis-a-vis the river 
board, of the estate developer who provides a sewerage system 
which involves, as you put it, “ discharging sewage into a place 
of reception which in its turn is not provided with satisfactory 
means of carrying the effluent away.” Of course the river board 
need not necessarily be concerned (e.g., the effluent may be dis- 
charged on land where it does not reach any watercourse), but 
normally the ultimate destination of the effluent will be a river, 
stream or ditch which is a “stream” for the purposes of the 
Rivers (Prevention of Pollution) Act, 1951. 

I cannot see the circumstances of the case of Chesterton Rural 
District Council v. Ralph Thompson Ltd. [1947] p. 198, ante— 
an inefficient septic tank with overflow to a stream—being allowed 
to occur today; or, if they did occur, being allowed to endure 
for long. 

If the development of the estate was being started, the consent 
of the river board would be required under s. 7 (1) of the Act of 
1951 to the “ new discharge ” of sewage effluent to the stream. If 
the board thought some alternative means of sewage disposal was 
practicable (e.g., connexion of the estate sewers to a public sew- 
erage system), they might feel justified in refusing consent for 
the discharge of sewage to the stream. But if they were con- 
vinced the discharge was unavoidable, it is to be presumed that 
the quality of effluent they would prescribe by means of a con- 
dition attached to the consent would be such as to require the 
provision of some more effective form of treatment plant than a 
septic tank alone. 

If the overflowing septic tank was in existence before the Act 
of 1951 came into force in the river board area, the board would 
endeavour to persuade those responsible to remedy the situation, 
with the threat in the background of a prosecution under s. 2 (1) 
(a) of the Act for polluting the stream (at the moment this would 
require the prior consent of the Minister under s. 8 (2) of the 
Act). Apart from this, a discharge of sewage effluent which 
began before the Act came into force might be converted into a 
“new discharge,” requiring the consent of the river board, by 
the connexion of such number of further houses to the sewerage 
system as would result in a substantially increased volume of 
sewage reaching the stream (see definition of the expression “ new 
discharge ” in s. 7 (8) (5)). 

I may say that in this area (as, I believe, in many other river 
board areas) a system of liaison has been established between 
local planning authorities and the river board, which has been 
found to work well in practice. Usually the observations of the 
board are invited upon applications for planning permission for 
development affecting any of their interests. Sometimes effect 
is given by the planning authority to representations of the board; 
more often, the board have no cause for objection in principle to 


the proposed development or any feature of it, but the informa- 
tion they have had from the planning authority enables them to 
make known their requirements to the applicant, after which 
there may be discussions between the board’s officers and the 
applicant, or his advisers, before the applicant applies (if that is 
necessary) for the consent of the board under s. 7 of the Act 
of 1951. Sometimes consultation by the planning authority with 
the river board may not be necessary although some interest of 
the board is involved, and then the authority inform the board 
of the proposed development and/or notify the applicant that 
he should get in touch with the board. 
Yours faithfully, 
A. G. STIRK, 
Clerk of the Board. 
Kent River Board, 
River Board House, 
London Road, Maidstone. 


THE WEEK IN PARLIAMENT 


From Our Lobby Correspondent 


A SCHEME FOR LEGAL ADVICE 

The plan of the Council of the Law Society for providing a 
special legal advice service through practising members of the 
profession is intended to meet the needs of a wider section of 
the public than that covered by the Legal Advice Scheme for 
which s. 7 of the Legal Aid and Advice Act, 1949, provides: 
namely, only persons who “ cannot afford to obtain legal advice 
in the ordinary way.” 

The Council are proposing to invite solicitors to volunteer to 
enter their names on a legal advice panel (in much the same way 
as they have done for the various panels set up under the Legal 
Aid Scheme) on the basis that those on the advice panel will be 
| or, to give advice at an initial interview at a small fixed 
ee. 

The advantage of this scheme to members of the public is that 
they will know they can obtain expert advice on their legal prob- 
lems at an early stage without necessarily being committed to an 
expense which they may think they cannot afford. The scheme 
will have the additional advantage that the persons who fall 
within the scope of s. 7 of the Legal Aid and Advice Act will 
similarly be able to obtain advice on their legal problems from 
local solicitors in general practice. The alternative would have 
involved them travelling to some Legal Advice Centre to consult 
a salaried solicitor. ; 

The provision of such legal advice, in the view of the Council 
of the Law Society, will often prevent the need for litigation. 

The effect of the Lord Chancellor’s statement in the House of 
Lords is that, if the overall plan is acceptable to the profession, 
the Government will be prepared to authorize payment of the 
small fixed fee for advice out of the Legal Aid Fund in the case 
of those members of the public whose means are below certain 
limits. 
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POWER AND PRIVILEGE 


Much legal erudition has been expended on the question 
referred, earlier this year, to the Judicial Committee of the 
Privy Council, pursuant to a recommendation of the House 
of Commons Committee of Privileges. The opinion of the 
Judicial Committee is reported under the title Jn Re Parlia- 
mentary Privilege Act 1770, and returns a negative answer 
to the question “whether the House would be acting con- 
trary to the Act of 1770 if it treated the issue of a writ against 
a member of Parliament, in respect of a speech or proceeding 
by him in Parliament, as a breach of its privileges.” 

The matter had arisen out of a threat by a statutory cor- 
poration to institute proceedings for libel against an M.P. for 
statements made by him in a letter to the Paymaster-General. 
The Judicial Committee has carefully refrained from express- 
ing any opinion on the two ancillary questions—whether the 
letter written by this M.P. could be said to be “a proceeding 
in Parliament” at all, and whether the mere issue of a writ 
would in any circumstances be a breach of privilege. Viscount 
Simonds, giving their Lordships’ reasons for their opinion, 
emphasized “the inalienable right of Her Majesty’s subjects 
to have recourse to her Courts of Law for the remedy of their 
wrongs,” adding that their Lordships were unwilling to 
prejudice the hearing of any cause in which a plaintiff might 
seek relief. 


Echoes of old controversies abound in the report. The 
noble Viscount quoted an observation of the Select Com- 
mittee of the House of Commons, appointed to consider the 
case of Burdett v. Abbott (1811), 14 East, 1 ; while the House, 
in cases where actions had been commenced in breach of its 
privileges, had proceeded by commitment against both the 
party and the solicitor concerned, “such commitment would 
not necessarily stop the proceedings in such action.” And 
reference was, inevitably, made to the historic cases of Stock- 
dale v. Hansard (1839), 9 A. & E. 1, and of The Sheriff of 
Middlesex (1840), 11 A. & E., 273, so well-known to all 
students of constitutional law. ‘The old dualism remains 
unresolved.” The House claims that it is the absolute and 
exclusive judge of its own privileges, and that its judgments 
are not examinable by any court of law. On the other hand, 
the courts regard the privileges of Parliament as part of the 
law of the land, of which they are bound to take judicial 
notice. With matters of such historic controversy before it, 
the principles of which go back to Strode’s Act, 1512, and 
involve consideration of the Bill of Rights, 1688, the Privilege 
of Parliament (in Actions) Act, 1700, and the Parliamentary 
Privilege Act, 1770, the Judicial Committee has produced a 
masterpiece of tact and ingenuity, of which more will doubt- 
less be heard at the proper time. 

In this connexion it is perhaps appropriate to notice the recent 
bicentenary of an important event in a colourful political 
career. In 1757 John Wilkes—parliamentarian, agitator and 
reformer—was first elected to the House of Commons as 
M.P. for Aylesbury (at a cost, it was said, of £7,000). Wilkes 
was a man of many parts. In his wild youth he had been a 
companion of Sir Francis Dashwood, whose Order of Satan- 
ists was known as “ the Medmenham Monks.” These bright 
spirits used to meet in the ruins of St. Mary’s Abbey, at 
Medmenham (near Marlow), for the performance of secret 
rites allegedly intended to raise the Devil. It was Wilkes 
who, at one of these gatherings, took the proceedings beyond 
a joke by releasing, from a box behind the altar, a baboon 
dressed up in his Satanic Majesty’s full regalia, nearly driving 


out of his wits Lord Orford, the High Priest for the evening, 
who was convinced that his incantations had been only too 
successful. 


Politics in those days was an exciting game. Three years 
before his election Wilkes had contested the Berwick seat— 
unsuccessfully as it turned out, but not for want of trying ; 
for while the opposition were arranging to send a shipload 
of voters by sea from London, Wilkes had bribed the captain 
to land them not in Berwick, but in Norway instead. Once 
installed in the House, Wilkes started a newspaper, The 
North Briton, the wit and virulence of which swept Lord 
Bute and the Tories from office in 1763. Flushed with this 
success, Wilkes published, in the same periodical, a devastat- 
ing attack on the King’s Speech, prefacing it with the remark 
that this institution “has always been considered by the 
legislature, and by the public at large, as the speech of the 
Minister.” George III, however, regarded the article as a 
personal insult, and instigated proceedings over the signatures 
of Lords Halifax and Egremont (Secretaries of State). The 
means employed was a “ general warrant” (not naming the 
person to be arrested). In the event, not only did Pratt, 
C.J., release Wilkes on the ground that his arrest was a 
breach of privilege, but a fine of £4,000 was imposed on 
Halifax, and the case (inter alia) established that general 
warrants were unlawful (Wilkes v. Wood (1763), 19 St. Tr. 
1153; Wilkes v. Halifax (1769), St. Tr. 1406). 


But a counter-attack was being prepared. The Commons 
declared the article in The North Briton to be a seditious 
libel, and the Lords voted Wilkes’s Essay on Woman (an 
obscene parody of Pope’s Essay on Man) to be a breach of 
privilege. The author deemed it expedient not to face his 
trial before Mansfield, C.J., but to retire, for a time, to 
Paris. Expelled from the House, he spent some years “ in 
amorous delights” abroad. These, however, were only an 
interlude in his highly sensational career. A.LP. 


(To be concluded) 
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must accompany each communication. All communications must be typewritten or written on one side of the paper only, and should be in duplicate, 


1.—Adoption—A pplication by husband and w ife—Illegitimate 
child of wife, born in Italy—Father in Italy. 

An application is being made by a husband and wife for an 
adoption order in respect of the illegitimate daughter of the wife, 
born in Italy in 1950, before the marriage. The husband and the 
wife live in England, and the husband was born and remains a 
British subject. The wife was an Italian subject born in Italy of 
Italian parents. The applicants were married in this country on 
July 14, 1956. 

On November 20, 1956, the wife was naturalized, and accord- 
ing to the certificate she was on that day registered as a citizen 
of the United Kingdom and Colonies her declaration and oath 
of allegiance being duly subscribed and attested. 

The applicants both state that the natural father of the child 
is an Italian, and he was of course resident in Italy when the 
child was born, and he is still resident there, and he has never 
contributed to the maintenance of the child and no agreement or 
order with regard to the maintenance of the child is known. 

It appears clear that, initially at any rate, this child was an 
Italian subject, though possibly after her mother became a 
naturalized British subject the child may have taken, or may take, 
that nationality too. But I cannot find any clear information 
about this. 

; shall be grateful if you will inform me: 

Whether a magistrates’ court in England can now receive 
an ye for adoption by the mother of the child and her 
husband, and can make an adoption order in respect of the child, 
whatever her nationality may be. 

2. What efforts should be made to serve the father of the child 
with the proceedings. An address in Italy is available. 

3. What, if any, consent should be required from him ? 

4. Whether in the circumstances mentioned above service upon 
him and his consent can be dispensed with without further 
formality ? 

5. If he has to be served what is the procedure for that pur- 
pose, and what evidence of service should be required by the 
court ? G. STAN. 

Answer. 

1. We think a magistrates’ court in England can deal with the 
application. The nationality of the child before adoption does 
not matter provided the child is resident in England. 

2, 3 and 4. We do not think the father’s consent is necessary 
since there has been no agreement or order with regard to the 
maintenance of the child and therefore his consent can be dis- 
pensed with. 

5. Does not arise. 


2.—Criminal Law—Common assault—‘‘ Assault and beat’’— 
Submission that summons bad for duplicity. 

AB took out summonses against CD and EF, alleging that they 
had jointly assaulted him, contrary to s. 42 of the Offences 
against the Person Act, 1861, the actual words being: “. . . did 
assault and beat the said . 

At the hearing before the magistrates the defendants pleaded 

‘not guilty” when charged. The complainant gave evidence, 
bet was not cross-examined by the defendant’s solicitor. A doctor 
was then called to give evidence as to the complainant's injuries, 
7 briefly cross-examined. The complainant’s case was then 
closed. 

The defendant's solicitor then submitted that there was no case 
to answer, but the magistrates ruled against him. He then sub- 
mitted that the summonses were bad in that they alleged that 
the defendants had assaulted and beaten the complainant. He 
drew the court's attention to the words of the section of the 
Act, pointing out that it reads, “ Where any person shall assault 
or beat any other person.” 

The court adjourned the further hearing of the summonses in 
order that the clerk might advise them. 

It is observed that on p. 187 of Oke’s Magisterial Formulist, 
14th edn., under the heading “ Common assault or battery,” the 
particulars of offence are given as “ the defendant . . . unlawfully 
did assault and beat... ,” and the same form is given on 
p. 2597 of Stone, 89th edn. 

The defendant's solicitor referred to the cases cited on p. 315 
of Stone. On the previous page it is stated that “if a person 


be actually struck or even touched the offence is battery, which 
includes assault.” 

Battery always includes an assault—1l. Hawk. P.C. c. lxii, s, | 
quoted in Wharton’s Law Lexicon (13th edn.), and though a 
person may be guilty of an assault without being guilty of a 
battery, it seems that he cannot be guilty of a battery without 
being guilty of an assault. 

Your opinion as to whether the summonses are good or bad 


would be much valued. HEFoc. 
Answer. 

We can find no substance in the objection taken. Where there 

has been a battery, it could be argued that the word “ assault” 


“ 


is surplusage but, in such a case, the phrase “ assault and beat” 
has become common form and, so far as we know, has never been 
disapproved of by the High Court. 

In the present case, we think an equally valid reason for over- 
ruling the submission would be its timing. The defendants’ 
solicitor cannot be allowed to take such an objection after he 
has impliedly submitted to the jurisdiction of the court by allow- 
ing the case to proceed, cross-examining witnesses and submitting 
that on the merits there is no case to answer. The time to 
object to the form of the summons was before any evidence had 
been called. 


3.—Criminal Law—Sale of car obtained by false pretences—ts 
offence committed against the buyer ? 
I am prompted by P.P. 1 at p. 130, ante, to raise the following: 
A obtains a motor car (and log —. by false pretences and 
in due course sells the car to B for £500. B is not aware that 
the car has been obtained by A by false pretences when he buys 
it. Does A commit any offence when obtaining the £500 from B ? 
FLEwo. 
Answer. 

In our opinion, A has obtained the £500 from B by false pre- 
tences, because he has falsely represented himself as being em- 

powered to sell the car. 


4.—Evidence—Judges’ Rules—Joint prisoners—Statement made by 
each—Giving each a copy of the other’s statement when 
neither told that the other has made a statement. 

May I please have your advice on the construction to be put 
on the guidance given to police in r. 8 of the Judges’ Rules ? 

If two persons charged with the same offence make separate 
statements, must police, to comply with the rule, automatically 
furnish each person with a copy of the other’s statement ? 

Or, bearing in mind the comments of the Lord Chief Justice in 
R. v. Mills and Another (1947) 111 J.P. 70 about police practice 
before the rules came into being, does r. 8 say to police, in effect, 
“If you decide to bring one person’s statement to the notice of 
his co-defendant, this is the manner in which it is to be done.” 

LAYES. 
Answer. 

We can find no direct authority on the point, but having regard 
to R. v. Mills and Another, supra, and to R. v. Gardner and 
Hancox (1915) 80 J.P. 135, which is referred to in the later case, 
we think that the object of r. 8 is as stated in the last part of the 
question. If the police do not tell either prisoner that the other 
has made a statement we do not read r. 8 as requiring that each 
must be served with a copy of the other’s statement. 
5.—Gaming—Small Lotteries and Gaming Act, 1956—‘ Fruit 

machines” in a members’ club. 

A members’ club in this area wishes to instal an automatic 

“fruit machine” on its premises for the use of members only 
and intends to apply for registration under the Small Lotteries 
and Gaming Act, 195 

In Daniels and a v. Pinks (1931) 95 J.P. 23, the committee 
of a members’ club were convicted under s. 4 of the Gaming 
Houses Act, 1854, for using “fruit machines” in the club. An 
automatic machine may also be a lottery (Santogelli v. Neilson 
ha 3 F. (Ct. of Sess.) 10) and (Munro v. Kelly (1911) 45 LLT. 
1 

It has been suggested that the conditions in s. 1 (2) of the Act 
of 1956 could be met if a list were kept beside the machine and 
a record made by the person operating the machine of the 
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amount inserted and the amount won, if any, and a return made 
to the local authority every three months. 

The club may properly be registered under the Act and I shall 
be glad to know: 

(a) if you consider that registration under the Act and the 
making of a return as described would make the machine not 
an unlawful lottery within s. 1 (2) ; and 

(b) whether the use of such a machine can be made lawful 
under s. 4 of the Act of 1956, or otherwise. H. STyMIED. 

Answer. 

(a) Although there has been no High Court decision so far on 
the provisions of the Act, we do not think on the whole that the 
scheme proposed comes within the provisions of s. 1 (2). No 
provision, for example, seems to be made for the sale of tickets 
and, in general, the provisions of the section seem to imply some- 
thing widely removed from fruit machines. 

(b) For the same reasons, we are doubtful whether s. 4 of the 
Act makes the use of such a machine lawful. The section implies 
an actual “ game” and we doubt whether a fruit machine could 
be classed as a game. 


6.—Landlord and Tenant—Notice to quit—Offer of new tenancy 
at higher rent—No express acceptance or payment. 

I have had occasion to consider the procedure adopted by the 
council by which I am employed for the increase of council 
house rents. This is by a letter containing a notice to quit and 
an offer of a new tenancy at an increased rent, stating that if the 
tenant remained in the property after the expiry of the notice 
to quit, this would be deemed an acceptance of the new rent. 
I see that at 120 J.P.N. 188 and 638 you gave two answers on 
this point which appear to me to be erroneous. Since it is a 
matter of importance to housing authorities, I feel I should draw 
your attention to the case Roberts v. Hayward (1828) 3 C. & P. 
432, in which it was held that if a tenant holds over after a notice 
to quit and a statement that he will have to pay an increased 
rent if he remains in the property, the tenant cannot be heard 
to say that he is not liable for the increased rent. A submission 
based on this case was recently accepted in the county court 
in this area, and it was held that, after service of a notice in 
the form I have described, the tenant who does remain in the 
property cannot deny that there was a new tenancy at the 
increased rent. BOLVor. 

Answer. 

The decision of the county court in your area may have been 
correct upon the facts, but if it was held as a proposition of 
law that the tenant “cannot deny that there was a new tenancy 
at the increased rent” this proposition is contrary to what 
McCardie, J., said in Glossop v. Ashley (1921) 85 J.P. 234. He 
there said that in Roberts v. Hayward, supra (which we had not 
overlooked: it is given in the ordinary text books), Best, C.J., 
had not laid down a rule of law that a tenant remaining in such 
circumstances must be deemed to have entered into an agreement 
on the new terms: the tenant had agreed in fact. Mr. Justice 
McCardie’s judgment has upon its main point been twice approved 
by the Court of Appeal; his interpretation of Roberts v. Hayward 
is much what we said ourselves in the first Note of the Week at 
p. 179, ante. It is true that, in Bathavon R.D.C. v. Carlile there 
dealt with, a notice to quit had not been given but, whether the 
old tenancy has been formally ended or not, the question whether 
a new tenancy has taken its place is a question of fact (as 
Martin, B., emphasized by an interruption in Hodges v. Lawrence 
(1854) 18 J.P. 347) depending upon agreement between the two 
parties. Where the old tenancy has ended, as in the present 
query, and new terms have been offered, the tenant’s remaining 
on the premises is evidence of his having accepted the new terms. 
The longer he stays, the stronger (prima facie) is that evidence 
—in Roberts v. Hayward he had stayed for some months, so far 
as can be judged from the report, before tendering rent at the old 
amount. But his remaining on the premises after notice is in 
itself equivocal: he may be overseas, or ill—there may be various 
reasons why the parties are no more ad idem than they were in 

Bathavon case. We have known an ex-tenant too ignorant 
to understand the papers sent him, who simply put them in the 
table drawer. 

We have known an ex-tenant who made up his mind not 
to accept a new tenancy on any terms, but to remain (knowing 
i was a trespasser) until he was turned out. We repeat there- 
fore that the landlord's position is not safe until there is some 
unequivocal act on the tenant’s part, such as payment of the new 
Trent or a written acceptance of the new terms. We repeat also 
that we can see no such “ advantage to housing authorities” as 
is claimed in the present query, from what we have earlier called 
slovenly procedure. 
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7.—Licensing—Monopoly value where current on-licences sur- 
rendered—No power to refuse to accept surrender. 

Application has been made for a full licence in respect of 
premises within the division of A, in respect of premises which 
already hold a beer licence; the licensee is offering to surrender 
the existing beer licence together with another beer licence in 
respect of premises within the same division but in a rural area. 
The same brewery company own both premises and the licensee 
of the premises in the rural area is a nominee of the brewery 
company and there is no other person having any beneficial 
interest whatsoever in the property. 

The case came before the justices at the first session of the 
general annual licensing meeting, when the justices had no objec- 
tion whatsoever to the full licence being granted, but were loathe 
to accept the surrender of the licence of the premises in the rural 
area because although they were satisfied that the house was 
doing a very, very small trade, they did feel that this house was 
serving the needs of the public in a very isolated community and 
that should the premises lose the licence a certain amount of 
hardship would result to this community. No member of the 
public appeared at the hearing to object. 

I have carefully read s. 7 of the Licensing Act, 1953, regarding 
the question of surrender in reduction of monopoly value and am 
inclined to the opinion that the justices shall accept such a sur- 
render unless they uphold the objection of any person entitled to 
object under the provisions of subs. (2). 

With regard to persons whom the justices can determine to 
have the right to object, I am of the opinion that the public have 
no right to object for I feel sure that if it was intended that the 
public in the vicinity of the house proposed to be surrendered, 
had a right to object, the rules would — that a public notice 
should be displayed in the vicinity of these premises; in other 
words, the only people who the justices determine can have the 
right to object are persons having any interest whatsoever in the 
premises, the licence of which is proposed to be surrendered ; 
to finalize the argument, it is my opinion that under the circum- 
stances outlined above, if the justices are prepared to give a 
new full licence they must accept the surrender in reduction of 
monopoly value. ONEYA. 

Answer. 

We agree with our learned correspondent in his view of the 

law. 





How right he is! 
would not go to a black- 
smith to have a tooth 
pulled or a mechanic for a surgical operation. Neither, if he 
is wise, to the do-it-yourself expert to draft his will. 

But when he comes to discuss with you the question of a 
charitable bequest to The Salvation Army, will you be 
ready with the answers? The Salvation Army will be glad 
to hear from you at any time and comprehensive inform- 
ation is given in the booklet “Samaritan Army” which 
will gladly be sent on receipt of this coupon. 








Please send mea copy of 
your free booklet 
“ Samaritan Army.” 


The Salvation Army 


113 Queen Victoria Street, London, E.C.4 
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8.—Magistrates—Jurisdiction and powers—lIndictable offences— 
Summons issued in jurisdiction where one offence occurred 
—Issue of summons there in respect of another offence com- 
mitted elsewhere. 

Mr. O, who resides in the county of M, is summoned to appear 
in the county of S on a charge of false pretences committed there. 
Can the magistrates in S issue another summons against Mr. O 
for an offence of larceny committed in the county of M, and 
deal with both offences, by way of committal to quarter sessions, 
at their court ? 

The venue in indictable offences is regulated by s. 11 (1) of the 
Criminal Justice Act, 1925, which provides: 

“A person charged with an indictable offence may be pro- 
ceeded against, indicted, tried and punished in any county or 
place in which he was apprehended, or is in custody on a charge 
for the offence, or has appeared in answer to a summons /awfully 
issued charging the offence . . .” 

In this case, do the words “ the offence” in italics above refer 
to the larceny offence committed in M ? 

Some of my colleagues think the magistrates in S can lawfully 
issue a summons for the larceny offence under the provisions of 
s. 1 (2) (d) of the Magistrates’ Courts Act, 1952, read in con- 
junction with s. 2 (3) of that Act. 

Section | (2) (d) reads: “if under any enactment a magistrates’ 
court . . . has jurisdiction to try the offence,” and s. 2 (3) reads: 
“a magistrates’ court . .. shall have jurisdiction as examining 
justices over any offence committed by a person who appears 
..., Whether or not the offence was committed within the 
county.” 

From the case of R. v. Blandford & Freestone (1955) 119 J.P. 
306 ; 1 All E.R. 681, the words “ who appears” refer to a person 
appearing on a summons lawfully issued. 

The argument in this case is whether Mr. O has to be lawfully 
summoned for the offence of larceny committed in M_ before 
the magistrates in S can deal with him under s. 2 (3) of the 
Magistrates’ Courts Act, 1952, and if so, what authority have 
those magistrates to issue such a summons. 

The arguments of the two schools of thought briefly are: 

(a) Because Mr. O is appearing on a summons lawfully issued 
in respect of the false pretences offence committed in S, the 
magistrates in S have, by virtue of s. 2 (3) of the Magistrates’ 
Courts Act, 1952, jurisdiction to try the offence committed in M, 
and therefore can lawfully issue a summons for this offence under 
s. 1 (2) (d) of the Act. 

(6) The opposite school say that before the magistrates in S 
can deal with the larceny offence committed outside their jurisdic- 
tion under the provisions of s. 2 (3) of the Magistrates’ Courts 
Act, 1952, Mr. O must appear there in answer to a summons 
lawfully issued charging that offence, i.e., the larceny offence, 
and as the circumstances do not fall in the subsections of s. 1 (2) 
of the Magistrates’ Courts Act, 1952, they cannot do this. 

M.R.A.W. 
Answer. 

We think that until O appears before the court at S the juris- 
diction given by s. 2 (3) of the Act of 1952 does not exist. There 
is, however, no objection, when he does so appear, to that court’s 
issuing by virtue of s. 1 (2) (d) of the same Act a summons to 
be heard forthwith, in respect of the offence at M. This may 
mean, of course, an application by the defendant for an adjourn- 
ment on the ground that he is taken by surprise and is not able 
to meet forthwith the charge relating to the second offence. 


9.—Magistrates—Rates—Liability of serving regular soldier for 
rates due before his enlistment. 

A local authority is desirous of issuing process for non-payment 
of general rates upon a serving regular soldier, with a view to 
obtaining a distress warrant for the amount outstanding. I under- 
stand that the rates accrued due prior to the enlistment of the 
soldier. As the defendant is a regular soldier, should a notice 
under the Reserve and Auxiliary Forces (Protection of Civil 
Interests) Act, 1951, be served with the summons ? 

If a distress warrant is granted and is returned duly endorsed 
that there are insufficient goods upon which to levy distress, 
can the justices issue a warrant for the arrest of the soldier in 
order that he may be examined as to his means, pursuant to s. 11 
of the Money Payments (Justices Procedure) Act, 1935? Assum- 
ing that such a warrant can be issued, either in the first instance 
or after failing to answer a summons, can the justices commit 
the soldier to prison in default of payment ? 

KALIFA. 
Answer. 


The Act of 1951 does not apply to a regular soldier. The 
provisions which gave exemption from arrest for debts under £30 


JUSTICE OF THE PEACE AND LOCAL GOVERNMENT REVIEW, JULY 19, 1958 


which serving soldiers enjoyed expired on December 31, 1956, and 
have not been renewed in the Army Act, 1955. There is, in 
s. 185 of that Act, a provision which prevents the levying of 
execution on the arms, clothing, etc., of a soldier used by him 
for military purposes. Subject to this the ordinary procedure 
can be followed and process can be issued under s. 11 of the 
Money Payments (Justices Procedure) Act, 1935, and the soldier 
may be committed to prison if the justices are satisfied that it is 
proper to do so after compliance with s. 10 of that Act. 


10.—Road Traffic Acts—Accident—Need to report as soon as 
reasonably practicable, even if in less than 24 hours. 

_ I shall be glad if you will favour me with your valued opinion 

in connexion with s. 22 (2) of the Road Traffic Act, 1930, as 

amended. 

It frequently happens that after a road accident, and especially 
the serious “hit and run” accidents, the motorist fails to stop, 
but owing to the efforts of the police, is traced and seen before 
the 24 hours mentioned in the subsection, have elapsed. 

Such offenders can often be proved to have passed several 
police stations and had ample opportunity of reporting the 
accident before being seen by the police within the 24 hours 
after the accident. 

It seems wrong that a motorist, having no intention of reporting 
the accident should escape the penalty of the subsection because 
he is interviewed before the 24 hours have elapsed ; and, equally 
improper for the police, having ascertained the identity of the 
driver, to await the passing of the 24 hours period before seeing 
the driver. 

If it is intended that the motorist should in all circumstances 
have 24 hours in which to report, then the words “as soon as 
reasonably practicable, and in any case” would seem unnecessary. 

Attention is drawn to the case of Wood v. MacLean (1947) 
S.C. (J) 18, and your opinion requested as to whether or not a 
separate and distinct offence is disclosed in the above circum- 
stances, up to the words “as soon as reasonably practicable.” 

MEROR. 
Answer. 

We have no doubt that s. 22 (2) requires a driver to report 
an accident as soon as it is reasonably possible for him to do so. 
He cannot claim, where the prosecution prove that he had ample 
opportunity to report sooner, that he has a right to delay his 
report provided that he makes it within 24 hours. From the 
summary of Wood v. MacLean, supra, given in the 1952 supple- 
ment of the English and Empire Digest it does not appear that 
that case helps on this particular point. 


11.—Road Traffic Acts—Aiding and abetting—Unlicensed person 
allowed by owner of vehicle to drive it—Owner did not 
know, and did not ask, whether person held a licence. 

A youth aged 16 years, A, who had never held a driving 
licence was prosecuted and convicted for driving a motor cycle 
without a licence, and the owner of the machine, B, was prose- 
cuted for “ aiding and abetting.” 

These two persons were friends and the evidence adduced was 
that the owner B handed over his motor cycle with the engine 
running to A for him to have a ride on the machine. 

The owner B said in evidence that he never inquired and did 
not know whether A held a driving licence or not. 

The justices hearing the case felt that the prosecution should 
have produced evidence of “knowledge” on the part of B, 
i.e., that B knew that A did not hold a driving licence, and the 
charge was dismissed. 

Two cases were-referred to at the hearing, namely, Ackroyd's 
Air Travel Limited vy. Director of Public Prosecutions (1950) 114 
J.P. 251; 1 All E.R. 953, and also Thomas v. Lindop (1950) 114 
J.P. 290; 1 All E.R. 966. Another case bearing upon this is 
Wessel v. Carter Paterson and Pickfords Carriers Limited [1947] 
2 All E.R. 280. 

The findings in these cases appears to be that if a person knew 
the circumstances which constituted the offence, whether he 
realized that these circumstances constituted an offence was 
immaterial, and if this is so then the justices were wrong i 
dismissing the charge against B as it was proved that he was 
present and helped A to take away the motor cycle and ride it. 


Answer. 

We think on the facts stated, on the authority of Carter v. Mace 
[1949] 2 All E.R. 714, that B should have been convicted. He 
must be presumed to know that no unlicensed person may ride 
his motor cycle, and he cannot escape responsibility by failing 
to take the obvious steps to ascertain whether a person has 4 
licence before he allows him to ride the motor cycle. 














